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IN THE SUPREME COURT OF lNle\
CIVIL ORIGINAL JUR!SDICTI?N

WRIT PETITION (CIVIL) NO. QF 2913
(Under Artlcle 32 of the Constitutlon’ of*‘ltf )

IN THE MATTER OF:

RAJEEV CHANDRASEKHAR

s/o. Air Cdr M.K. Chandrasekhar (Retd. )
t/0. No. 375, 13th Main

3rd Block, Koramangala

Bangalore - 560034

. VERSUS

1. UNION OF INDIA
Through the Secretary,
Department of Telecommunications,
Sanchar Bhavan, :
20 Ashoka Road,
New Delhi ~ 110001.

2. DEPT. OF ELECTRONICS & INFORMATION ..

TECHNOLOGY,

Through the Secretary,
Ministry of Communications &
lhformation Techno'logy,
Electronics Niketan,

8-CGQO Complex,

New Delhi — 1100083,

i

THE CONSITUTION OF INDIA

F’zrs-s:hpw'a;sm's

WRIT PETITION IN PUBLIC INTEREST UNDER / fjtrlc:LE 32_ Ior= .




' | . TO . - O e
" | ~ HON'BLE THE CHIEF JUSTICEOF INDIA * « - "%
AND HIS COMPANION JUDGES OF THE

SUPREME COURT OF INDIA

‘THE HUMBLE PET‘[T[ON OF THE PET]TIONER"?WB,’WEN%MED-. _

~ MOST RESPECTFULLY SHOWETH:
1.
"“": . Constitution. The Petitioner has notl.:-l_e\_._“l
| concerned eufhority for similar relief. |
2. The Petltloner hereln is a c:tlzen of Ind!a ahd "
independent Member of Parhament in the: Ra]yé %bha, since'.-
May 2006. The Petitioner was elected to the: R‘ajya Sabhe 1n'. '
2006 and once again, re-elected unoppesed ‘in: 2012 The"-:
: Petitioner holds a Bachelor’s Degree in El'écﬁ-nl'c?l Engineering
{ from the Manipal Institute of Techneley..- -Mangal_efe
|
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University, Karnataka; a Master's Degree?f

has attended Management Programme

../ _:‘\\.

University, Bostor. Before bemg elected to rEa .ﬁ _emt he

invested in and built world-class telecom lnfréﬁﬁ’ubtu _e?‘:m»{he :
metropolis of Mumbai and the circles of Mahh?ashﬁra, Tamli -
Nadu and Kerala and laid the foundatior .fe:z."the"'téle*ce'm;-_.'
revolution in India. The Petitioher is Wtdely re:@egnlzﬁd fer hls f

significant role in the development of- the *rrfeiw s“liezeessful

telecom sector, and his expertise in fefati‘pn to the

complexntles regarding the techno-,ecd::no’n"' i



™\

FICCI, the Petltloner was responsrble for‘flmﬂaﬁm’g wlde';:_"'.‘

ranging reforms in muitiple industry \(ertchls‘. Sinbe hls".. |

slection fo the. Upper House of the Parllamaﬂ“t ln

Petitioner in his capacﬁy as an lndependent Mamb‘e;ﬂ of the-. :
House, has raised various issues of concefr;i:zﬂc_alat_mg_':te';_t:ha .

telecommunicétions industry and ir[1té,r:net ﬁﬁ'é'edbms, _- The
Petitioner consistently fought for transparen'qy.ih péii'é;lés and ._.' |
procésses pertaining to the telecom -se’ctor'éﬁd'- lﬁ 'ﬁéﬁicular, '

has been instrumental in ensuring trans@a‘rsfncy ln the‘.' '
process of dlstributlon of government largesseﬂn the"tefecom'-- |

sector.  The Petitioner. consistently fOL?gh‘F for - déclarmg.-

spectrum as a scarce natlonal asset and- fer ihelnae;f er P

good. The Petitioner ralsed each of 'ehefse :ssmes ln-_" -
Parliament. The Petitioner has also raised. ISSL*J._BS;P-BBGBFUI_FIQ-I
the Rules in.multiple fora, on several o.cqa"éltsﬁ'.s";.A%é:ﬁm}:ééﬁv'e .
Member of Parliament, the Petitioner'has-m'éﬁé'.}ﬁ'é}iffoﬁs,:- n
Zero Hour, raised questions to the. Minié'tnlf of

Communications and lnformatlon Technoiogy and haS'

further, on muitiple occasions, brought lssmes c@n‘eemmg-f o

‘4

freedom of the Internet and freedom - -'0%"'5]33@3[:1_"' g_,d L

expression thereon, to the Hon'ble Pr&met"'m-_.._;"' 'Fhe -
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Petitioner has had multiple correspondence*'s‘-'-wrtﬁ'rtﬁe??ﬁbnlbte." )

Prime Minister on the Government of Indlas prcopesal to: the_-' |

to the curtailing of freedom of speechi_.'_-___-.,%

especially on the Internet. -

The Petitioner further has championed 'th't,'e- cat{seoffreedam
of speech and expression of all classes of cntlzens, as a .'
representative of the people, as a membsr: sf the petttlt:al:-._ -
class who believes in the right of political -dnssent-and'- nght- o

express one’s views, and as an active user of the Internet-_ -

and the various modes of expression afforded’en tt‘te seme, o

In view of the fact that the right to mformatlen a:nd the:_:.--'

freedom of spesch are guaranteed by the Censt}tuflon the.‘ ¥

present Petitioner seeks to mvoke his nght urtqier Article 32 of .

the Constitution to check the excesses- eommltted-_ j-by __the )

Respondents in notifying rules that are: vﬁ“ettbeyenuthe

United Nations for control of the Internet thwughié’la f‘fsy., ._-:-__ |




people's mandate as reflected by th
enactment of the IT Act. As this-is an;ié%“j“ , g

across the country, and as the Internet; by _

has no territorial nexus, the Petltloner has apprﬁaeﬁad this'_-
Hon'ble Court, where the freedom of expres‘smn and- the.'

freedom to access information are guar taad by the' .

Constitution, Additionally, the issue wiil-: alse haVa

percolating effect on the wider perceptior'i oieaplesacrfass -
("F i Coo SO
o . 8. The Brief Facts giving rise to the pres :

- follows:-

a. On 29.07.1988, the United Kingdori: 6

Malicious Communications Act to mak’e"ﬁ’ﬁ’éﬁf&?@ﬁfﬁf‘é‘rﬁh'é.f'l =
punishment of persons who send or. delwerietters ,QF oi’her' .
articles for the purpose of causing dlstresS or anxlety The

UK Malicious Communications Act deals 'rgétfist;é'. @ff_enées

N




which dealt with 'indecent transmlssmi IETR

| unconstltutlonal despite afﬁrmatlve defenSas and held t0"-'

be an abridgment on freedom of speeTh a8 proteeted by._

the Fll‘St Amendment, by the Supreme Couirt of thi’ Umted o

 States of America.

. On 30.01.1997, the General Assembly. of- the-Uited S

Nations resolves to adopt the Modet Law -OR Elamtmnlc :, :

Commerce. whlch had been adopted. by tlare LJNC‘lTRAL

The ResolLftlon inter alia states as follows

“Notmg that the Model Law on '

organlzatlons




Belxevmg that the adoption of the TW

.,,;_’..

aSSISt all States significantly in. enﬁ’“afm_l

| leglslatlon governmg the use of a[tanaamfes a |
paper-based methods of commuméptlen ﬂd
storage of information and in foanulating such'

legislation where none currently e?cists,'-

. i | 1. Expresses its appreciation ta -the. .'- Uﬂﬁed '
Natlons Commissior on Inteméﬂéﬁai Trat?le ,. _
Law for completmg and adopting_f the Model_ -
Law on Electromc Commerce centamed ln:-'::

the annex to the present reso'lutt@nfamdz?gfor.f :

Prepanng the Guide to Enacmem Dfr fhe;‘;_, e :
Model Law: S

- - 2. Recommends that all States gjvafaveurable
consideration to the Model lrahbwhen they |
enact or revise their laws, in vieﬁ-yéf;"t’he.fﬁefﬁd '
for uniformity of the law a_pﬁli’rf;ébl_ég"fﬁ.
alternatives to paper-based rif:'é_'fhbds”-' of

communication and storagg of Infaation;’




f rr‘_!fﬁ

. The  European '’ Parl:ament a

3. Rscommends also that all eﬁ'orfs ber m‘ade to .

ensure that the Model Law together Wlth the .

Guide, become generally kho‘{vn and gvallable.”

d. The Digital Millenium’ Copyrlght Act 199& (the “EBMOA"): B

came into force in the United States _.ef," ertc.:a The

DMCA defines ‘service prowder ln--.a?s
and provides an elaborate takedeWnnéhﬂéa“ﬂon
mechanism, for the removal’ ofcemtemt| By

intermediaries.

2000/31/EC (the "EU Directive”) ori"8 072000, "The_. .

EU Dlrectlve related to mformatlon sm_,.,,ty:,-j__ei._,_ces-=- D "

[| e., any service normally prowded fer rfemumehatlwn at_- A
a distance, by means of electronic: equap emt"*fer the':"
processing (including digital compresqmﬁ) a‘m:l ”storagef..' -
of data, and at the individual request of & ljeglplemt--qf-af.-' 3

service] and service providers thereof. -Afticlé 14 of 'ti‘f@'

. EU Dirgctive provides:

“1. . Where an information somety serv:se ls p‘rawded. .
that consists of the storage of mfermation

States shall ensure that the service prowder is . -
not liable for the information storeigat:the request"" |
of a recipient of the service, on coﬂ’ﬁifien fh’at '

! ) a :..- _i-';-..-f“'-:, {. '.':‘ Fr‘"- I I R N . )
et e N o SaN




()

‘the provider does no'.'-.-‘,'a. Ny i

knowledge of illegal actl |
and, as regards clalms for damages. is: not:-.

aware of facts or c1rcums{ames-fr.om whieh. -

the illegal activity or infbrmai_-féﬁn"i's'.'é@ba’r“eﬁt':_lf _
or - -

the provider, upon _6b"_'t5&iriiﬁg=_" such. .
knowledge or awareness, aét;.’;‘_é#pédlt_i_gidély
fo remove or to disable sccsss. to the
information. | |

Paragraph- 1 shall not apply when the reclplent of_._

the service provider to 'tqrmfﬁéﬁ_‘

infringement, nor does it affé_‘c_f 1

Member States of esfablii?;'-lj?i’rﬁ"gf.,l jroged

g?vérnlng the removal or dlsah[hng of"’*f,_ﬁ_,_:_.,';:__ v

information.”

10




f Pursuant to the Model Law, |na-iéa-fl"éﬁa€sféa the

lnformation Technology Act, 2000 (“theﬂ{T Act"), whlch
came lnto effect on 17.10,2000 wde G. S(R’?S&(E)

. Between August and October 20@]2 the Elsctramc

Commerce (EC) Directives Regulétionsf 2@@2 ﬂhe “UK -
Regulations”) were promulgarted and: came lnte f@me in .
the United Kingdom. Regulat’on 19 03‘ the UK -

Regulations provides:

“Where an information society servive-isiitovilieswhieh -

consists of the. sforage of informatierr'lﬁrév?iﬁé;@-bj‘?--'a-

recipient of the service, the servige g'mieuldew (ﬂ’ he"-

otherwise would) shall not be iable for sorifor
any other pecuniary remedy or for any: cﬂmmaj *s‘aﬂctmn L

as a-resuit of that storage where—

. {a) the service provider—

| (iy does not have actual knpwtqg[ggofumawfm E

activity or information 'a"l'*-idff'*iiy,_af‘;é‘r ﬂ[ﬁfiﬁ:- L

Vo,

for damages Is made IS ne Warﬁftbt‘f j s._::_
or cwcumstances from whle

been apparent to the sewi

the activity or mformatlom_w%unléﬁﬁ@i‘* f'. g

i1




.(ii-) " upon  obtaining such Jolor
: awareness, acts expedltiéuély 40 remava or- ;
to disable access to the mfeﬁh&atlﬂmﬁiﬂd’ |

() the reCiplent of the service Was'{n" fi4
the authority or the confrel
prowder "

A copy of the Electromc Commerce.*{Ec"';mf,éqwes-}_,_-
Regulatlons 2002 i is annexed hereto and Prodﬂcad as

ANNEXURE P-2 (At page 49_to 74.).

.In December 2008, Mr. Avnish Bajdj the CEO of -

Bazee.com (now eBay India) was arrested by-policein -

Deihi as one of the 7.5 million listings. e‘ﬁ his w§'b"s"ite

was that of a widely circulating obscene‘vifded-.&j:]ip,

. In July 2008, the UK Communications Act Vigs: enasted .

by the United Kingdom to inter aila, makerpramsmns for: )

regulation of the provision of electromc..eummunlea-tlons -

_.,1-.1

networks and services and of the usé: mf th Eec:tro-'.__ .
magnetic specirum requires. The UK G@mmunlc*atlehs-
Act requires mens rea as a pre-requu]slféﬁf@r lmw.;rcahbn_ -
of its prowsnons similar to Sect:on BGA of: the T Act. "
Maximum punishment laid down: by thei_ Umt_ed' '
Kingdom's Communication Act, 2003-i$.qniy_"tip': t_o SiX

(6) months, as confrasted with the fhree =:(35':' yéérg.'

mandated by Section 66A,




J. Thereaﬁer on 27.10.2009, the Geveﬂmment of lndla .
brought into eﬁ’ect various wide- rariging amendments to- .

the IT Act the most relevant of wh|ch are‘as fc‘;li‘“Ws

455
p XM

resource or other ' commuh sy

B

information Wthh Inter alia i§: “gr

mail or electronic mail message “f@k th’e ”ﬁurpase' T

of causing annoyance or mconxkeniema or to:_ :

deceive or to mislead the addreé“’.,i,".f'f"'"f or rﬁclpient

about the origin of such méss_a'ge.""-’.

. SUbStltUtlon of Chapter XI contalmng Sactlon 79-.
to expand the protection of. netWerk serwce
providers to all mtermedlanes (glven the .
expansion of the definition), pnd alse pr{awdmg
citcumstaices in which the lh’lli'ﬁﬂnify weuid be o

. avallable

13
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" lnsertlon of sub-section (zg) ._'l St
enabling the Central Governmer}t-s’.t’e’_;_ :_' .

with reference to the "gurdehnes @*b_’_,_.ﬁb;sewed =

by the mtermedlarles" under S 79(2‘)

Sections 66A and 79, whlch .are rellev,a‘nt for the_
purposes of the present Petition is as feilews. L
66A. Punishment for sending. off nei e,

through communication service,etc:

Any person who sends, by mearis:of a computer
resource or.a communication devige;:~ .

(a) any information that is grossiyéff@éﬂ e
menacing character; or - -

(b) any information WhICh he"’
but for the purpose of ojuem' ;
inconvenience, danger, et

will, persistently ?y makfha_l‘

(c)
for the purpose of eausmg
inconvenience or to deceive: &
messages, | ,
14
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shall be .punishable with imprise‘hﬁﬁ%‘ﬁft_-?-'-'-'fo'_ﬁ"?é_ Et'ejfﬁi-' |

. which may extend to three years and with fine.

Explanation:-For the purposes of thig section; fejrm-s :
“electronic mail" and ‘“eléctronic: mil -r_'ri?aés‘at;e”"
means a ‘message or information’ "‘él':ééféd “or
transmitted or received on a compd{er camputer' "
system, computer resource or commumcatlarrdewce g
including attachments in text, imags; aﬂdio, vldeo""'
and any . other electronic record, whlch may be '
fransmitted with the message. Cov

(1) Notwithstanding anything clantamﬂd Jn-'?ény law

- for the time being in force. butﬂaubjaei to:the.

provisions of sub-sectlons @y ahd _3) an,'_

intermediary shall not be liabjé: fér. {any Ailrd

| party information, data, or commumcatllon L

link hosted by him.
(2) The provisions of sub-section ("l:) shall 'a‘p'fply' i

(a) the function of the mtermedjafy- I8 hmlted to. o

(b) the mtermedlary does natT

(i} initiate the transmussxbn

and

15
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if-

promise or otherwnse in the c:en

unlawful act - .
(b) upon receiving actual knansdg“e or en"l"
being notified by the apbro riate. Gowarnment'- :
“or its agency that any m[:rmat:an, -.data Ior
communication link residing in Br- conhetted to
a computer res?urce contralled by the |
o intermediary is being used ‘16 -cominit the

| uniawful act, the tntermedlary faﬂs |
expeditiously remove or dlsable‘-‘accéss to that
material on that resource w1th0ut wtrating the
evidence in any manner. | e

mformatlon" means any m,favmatnen dealt', .
with by an intermediafy: mhrsreaﬁamty as'- e
an intermediary. | '

16
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K. On 13. 04 2011, in pursuance of lts powers under-.-

Section 87(2)(zg) and 79(2), the Cenfral Govatnmant' :

brings into effect the lnformatle_m. -'Fe;;hm!ggy, L

[Intermediaries Guidelines] Rules, 2011 (“ttie; Rules”).

These. rules lay certain onerous condlﬁﬂnsupenthe .
intermedfaries, going beyond tt'_),e. prewsrans of 'fhe ‘
parent Act in their scope and a'rhbit-..i.-".’c'@ép"ifé'.‘.é‘lﬁi"'c'if; :.-Iilhe' -
relevant Sections of The lnformatio::{ TechnolagyAct
2000 alongwith lnformation'Technolbgy-=.c5nt'efnﬁeai‘a'a’i'éé

Gu1dehnes) Rules, 2011 dated 11 42011 are anhexad R

v:olatlon of the nghts available to it HREE

14, 19and 21 of the Constltutlon

The Petitioner is aggrieved by | thé :.,

encompassing terminology adopted in Sac’cr’ ";‘G‘SA of the.

Act, which overreaches the Constltutlonai mandafes as

clearly laid out in Article 19(1)a) and Arttcle; 14-.

17
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8.
9.
(¢35
_ﬁ,._
10.

~Rules stem from the fact that t“\eL.._-.__-:

The present Petitioner is further aggrieved by thefactfhatthe

Rules are uffra vires the scope of the Aet, and alsolmpede ' .
the rights'- of the users by interfering with: 'th"é_'tf fdndamantal
rights to free speech, to privacy, to n_atur;ai jqaﬁﬁceﬁ: aiif_rdj"to,';be
treated eaua!ly with those who use diﬁér{__én't‘ mé.cii.a_ '.to |

communicate.

The Petitioner submits that most compellzng aﬁjéatims ta ihe"

are?‘ vague L
unconstitutional, lack transparency contairr a”presumptlon of
illegality and permit govemment and prlvate cénscrshlp Thls .

petltton is a result of pubiic recogmtlon of: the fact that’

- mequntable incomplete, vague and poOrly thaught aui rules o

and legislations provide the government with-diiple: powst to
abuse the system and restrict access fo inforr?fi_atian' i :_it'is ln '

the government's interest to do so.

The Petitioner also submits ihat the Act was: lai‘ended f,o ba a '




e

platforms fhll’d party information or user: geneaated sant’ent S

Respons:blllty for such user generated centent vests upon
[ A

the third party users, who are the authors ofel;lch eontent I

recent times, multiple actions have been lnltlated iH. Indla '

"""""

action, intermediaries have been muzzled not te upl’e’ad thlrd-.
party content which typically consists of user generatad wews ‘
and oplnlons ‘which reflect free speech. The aetlens that-_'
have been initiated for defamation agatrpst lhtermedlanes"
have, at times, forced intermediaries not.fo prevlde a. p’latferm
for free speech, in the fear of being hauled up In.a crtmlnal .,
proceeding for defamation. ThlS has. led” te @n- mcllrect
obstruction of free speech, in complete eentradletjen »te the.
fundamental rights enshrined in the Cenetltutlen 'Fhe;'-‘;
Petitioner also therefore seeks for declaratren frem thle.
Hon'ble Court that pursuant to the Act.--’it'.weuld"?gbe

impermissible to initiate action against interm'ediarie'é under

19




11.

traditional cnmnnal law and in partlcutar for. the oftence of

criminal defamatlon under Indian Penal Code

. Hence' being aggrieved by Section 66AeftﬁeActandthe o

without prejudice to each other: -

GROUNDS

At the outset, the Petltloner seeks te:"i-f?

impugned provisions reveal no appllcaﬂen '-”,

arbitrary in nature, wholly in breach’ of“fA._'j:'_
Constitution. They permit the State to take aet}dn agalnst_ -
those who upload content that is deemed fe*be anhoyingl

inconvenient or deceptive, and this would znetude mnecent_

third party hosts who have done nothing td'ptﬁéﬂéﬁt"&tj@h use.

The. impugned provisions are also breJd ir, the'it'-'--svﬁe'ép',. |
imposing statutory fimits on the exercise. of tnternet fr-e’edern'

which are well beyond the COﬂStltutljénﬂi pafameters -

enshrined in Article 19(2) of the Constm’utta:_'._ "

......

rendering themsetves ilegal and’ ultre-wres

20




C. Evenin the.context of the reasonable restﬂctltansrmpfdsed orl
the exercise of the right under Article” 19(*I)Lla}. lt is well.
settled that the right extends to cover: spreselm tha# ‘may be. '
regarded by certain individuals or seotzens.c of peap]e as_.'-_
offensive, annoysng, msultmg or mconveme‘nt Heweve.r.'
premsely such speech is sought to . be sutﬁﬁct to or:mmal'- '

penalties, . including impnsonment for P perderl ef Ug te B3

years, by virtue of the operation of Sectlon 662& ofth(e IT Act. S
s ‘ o
o A which therefofe deserves to be and should be s*trur.:k dewn -

D. The w:de lmport of Section 66A of the IT Act restncts any -

communication or message in the form of"‘ crlthua} satire

submits that as long as such commumeai ansg aréé;net m--;- ;

violation of the grounds listed in Artlele -;,9(2} of the-; o

Constitution, they cannot be curbed oh the. gaeuhds-speciﬁed L

21




in Section 66A, as this would amount'to a\(ltal’a‘"t[anaf"Arttcte

19(2).

E. The curtent ‘equivalent laws in the Urlttte'd-t"Ktttgd’ettn are
Section 127 of the UK Communi_c'ations Act a’{h‘iﬂ-'Sectti;;n 3 of
the UK Méuc'ious Communications Act, Whils-t-f--éecti'esni'éSA(éj '
uses the terms ‘grossly offensw? or menaclng it remalns_'

such on the basis of the lmpresswn of the ra‘celvar ef su¢h.

information, or on  reasonable grounds as n'tay be".- o

determined. it is pertinent that UK Mahcwus Carﬁmumcatlons
Act, whilst dealing with sum:lar offences, restrlcfs tha same to.
ohe-on-one communications. Further, Sectlaﬂ GSA(b) Lof the |
‘inconvenience’, ‘insult’, ‘il will’ and. 'hatr.'e'df- on--par _wlth '
communication that causes ‘injury’, *dar]gér'.;-'._f;éh‘d. -"crt'ﬁttﬁal. |
intimidation’. Mens Rea is a pre-requiste for _ihvtt'cétihri of |
similar provisions under the UK Communication Act: it is’

also pertinent that provision is applied in aresfmctlvamanner

22




Sect!on 66A. Sectlon B6A(C), although ln‘l‘B;_l.

spam provision, fails to mclude unsehc-",

by extending the definitions of ‘slectronic marl"fd:,_,_iﬁ _Iactrmnlc' T

mail message' to lnclude every electromc cammﬂmcatlon i

- including communlcatlon that may not ?e Se.nt-'ta-.deﬁned._

recipients the way an electronic mail is .séntl-,:-"'-,fails--_tg_ céié'_'e:r'_,‘
‘spam’. The wide scope of Section 66A asa*whefe,whlch .
applies to all communication, wh?thbr'. dlrecterethﬁnmse,
and the unreasonably broad .import of teri'ns_ suchas‘grossly 3
offensive’, ‘menacing’, ‘annoyanc"e’, ‘inco'nVéﬁféh'c:é‘--’.f.'i'ﬁsmt"-
il will, ‘hatred’, ‘electronic mail' and etsctramc mall"

message', render the section unconstltut:onal Gwen that the '

Constitution of india clearly defines -the' gmuﬂds of free-

speech and that the Constitution of the UEttedmegdem is. an.
unwritten conshtutlon, it may be sal? thﬂat reasenable
restrictions allowed under Article 19(2) of the:Cta'nstl.tutlon:of _

India are more comprehensive lq detalling t "‘“wésfh@tmns of

free speech and the Ianguage of Sectterr JBGA"w,hetherg-

borrowed from its UK counterpart, or othemlse-,;.- ought to-

tested within the confines of Article 19(2) of the Conéiitufion

of India,

3
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F. Section 66A is also likened to Sections' 501 (indecent
transmission) and 502 (patently offensive display) of thé-US‘
- Communications Decency Act. The United Sfété's.--.S'up'Eemé:

Court's majonty and concurrence, opmlons ln Reno v'; o

Communiéations Decency  Act. Bdth‘

abridge the freedom of speech protegzt?
Amendment
The Petitioner submits that the impughisd:

terms effectively adds a new offence to tl'Jepem b,

i.e., criminalizing speech by reasoh "of" the sﬂtijastwe' -
annoyance or inconvenience It causes to Intendetd or eVen_

unintended recipients by | reason simply of the mednum—that ls._-

employed for the communtcatron of such §peech’ (Ie

computer resource or a communication dewce”) The speech -
that is swept within the coverage of the prewslon mcludes. I'

political satire, social commentary or pollticaf* dEbate, all of- r_ .
which undoubtedly enjoy the protection of Artlclet19(‘1)(a) and e

are not actlonable otherwise than under Seqﬂiamﬁﬁem Such a' '
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prowswn Iends itself to use by authorities t. eentral certain
content or ceqsor certain views, including: thg&e» anticaf mf{he:
powers that be or alleglng corruption in hlgh glﬁeeaf @n lts_" -
plam language as well as in its operatiort tlll da“«fe the'-
provision- therefdre criminalizes speech that cannat ba
regarded as acttonable under any existing penal pmws]on

including .Section’ 499 of the Indian Penal Cadei wh|ch

defines defamation.

The Petioner submits that defining ?th" affehce with' N
reference to the medium employad for commumcaflen of the
same dpes away with the threshold requlrement'-th-at;;spae_c;h
be ‘published’, for the same to be actionabla-.' R‘athéf,”'ﬂﬁdé'r
Section 66A, any person who ‘“sends’ such pUrspartedly
annoying, msultlng or offensive communtcatlen 'evén: |f only.

to a private group, can nevertheless ba subjact to panall'

- sanction. That such speech is actlonable |a apparrehi frbm j

wewed only by a group of selectad remmants s
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as well as in its operataon has led ‘to- e ‘é‘pn%ﬁlthﬂeneﬂy"

unsustalnable posrtion wherein the protechem effer e:l fe free

speech under the Indlan Constitution is practrﬂfaﬁy dpne aWay

with on the. internet and in electromc cemmuniéatxen
Criminalizing otherwxse permissible speech en "the bes;s of its
commumcat:on through the internet is a bletant vreietlon of

Artlcle 14, Additionally, such restrlctlens haVe a ch:ﬂlng

-eﬁ’ect’ on the exercise of freedom of speech Hy*usem Qf “the

email and spcial networks A provislon. _of law '"“qtan'ereas

r.'_','

people to self-censor for fear of crlmmal-r:[_""

the constitutional guarantee of any meanlrtgﬁg]l:{ﬁ 54

as such is unconstltutional That such ceneﬁngﬁiipmay; elso

take place at the level.of the intermediaty: pfﬂ‘f?éﬁf n‘g?’(ﬁfe user

the means to connect to the 'internet end &eﬁmﬂn‘fﬁete‘ 4n

electronic media is also’a very real prospect wu*h Seetren 79
of the Act laying down an uncertain exemptish _ft"e'rf‘r_."r-*l';'ebfilify
for such entities, That either a user or en intermediejfy xj;{d'uld
err ih favour of suppressing content for. ffe'er' of ':.éﬁl'khinEI'

sanction is incompatlble with the values. of a* ce“ﬁeﬁ“ ﬂ.lhenal

democrecy The overhangmg threat of crrmtwal“pnesepuhen

Constitution of India.

26,
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J.

'menacing character’, ‘annoyance’,

mconVen@nee o

‘obstruction’, ‘hatred or ill-will", ‘enmity”. an""" .“ '

provision s in breach of Article 14 of the Cans{'ﬁﬁﬂan

Article 14 is also impacted in- the mannet- in whlch whrally.
dissimilar offences are treated on par by See‘aen GSA Far . ";
example, the causing of danger or criminal .;-ntimld’«a__ﬁgen__ has o

been equated with the causing of some'“%irir-'tﬁyé‘ﬁﬁé:-' or.

the same sentenoe of nmpnsonnl:ent upto 3 }epars ,:and F Re

stolen.

where computer

applies to
communications devices are dlshonestly reeeWed or te ane_'

quilty of identity theft or cheating by :mpersanattbn

The Petitioner submits that while admiﬁis-tr‘%iiWe -gméeu'ﬁ'e'si

inciuding requiring the approval of a. senior ;aq]lee be elal prlor-_- '

to registering complaints undér the sald pmv}smn may he:f-'l
issued, the same do not cure-the facial uncanstltuﬂdﬁahty of |

Section 66A on its very language.. Flrstly, sbch dlreetwes ,are"

of uncertain legal provenance and require to- b .har-mpmzad -

27
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with Sections 78 and 79 of the Act. Sesond!% he threat ef_- 3
criminal prosecutlon even if purportedly mut%d te a certasn o
extent nevertheless exists and will qcubtless-'-'ser‘ve;l_to- -Ghlll' |
speech -on the internet till such time as cl‘arity 'is-cbt'ained'as |

to the contours of actionable speech. The Apphcant submlts |

~ that -this Hon'ble Court in Aj/ay Goswam/ v. . Unlbn ef Indfa, o

(2007) 1 SCC 143 highlighted the needr fdf'"'aﬁeﬁ@wqess L

L5

free speech on the internet. Any prowsle

in the Constitution. By way of illustratidn, |t is: smbmmeﬁhihat a' o

live video sharing service cannot be treatedf ﬂﬂ_e'::sa;mB_.:as an-

online bulletin board, for reasons relating tcdlﬁerencesin

nature, frequency of content being upioaded. ofy e'a'cﬁ of t-he‘se-

websites, and other parameters that are fﬁhique ‘o --'the
y

particular services, It is further submfz‘z‘ed z‘haf z‘he /ﬂ fhe

United States of America, the DMCA deﬁnes 'serwse I
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provider' in a twofold manner by mcorporatmg lt in two_

different subsectlons as:

a. Sectlon 512(k)(1)(a) an ‘entity cﬁerJn’g’_"*‘_*tFan‘sm*iissmn =
routlng or providing of ccnnectlons fer digifal enllne'
communlcat:ons between or among pemtﬁ Sp,eclﬂed by- _
a user, of the materlal of user’s eh’ctlce w:thout_
mo_diffcaticn to the content of ‘meté'gl_ga_l- -_.es_: sent o_r:

received'.

b. Section 512(k)( 1)(b) a ‘service prow;ier 1s a prs’wder of

't’rre e‘p‘eratsr of '

.onlrne services OF network access cr

faclhtles therefore'.

It is submitted that the DMCA defines a sert«me prewdfer |n a o
broad sense so as to include unlvers[lhes and cther.l_.'
institutions providing Internet access to tHeir stUdents"

professionals, researchers, etc, Furthér deﬂn'ltfen-'-'under:.._

Section 512(k}{1}a) and Sectlcn 512(k) (ﬁ(b) ts bread |

enough not only to include all current mtenm 9 -

to encompass technlcally new prowders-'lﬁ‘-rtﬁf it

The. Petitioner further submits that th%_f';' ;
essentially endow the mtermed:ary wn,t
determlnlng what .information is objecﬁe'}_

allowing it to both dlsable access to tlri"
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Governmental function, - ;'3"_ :

The adherence to the impugned "Rul‘éS" prewdés the )

intermediary: immuﬁity in terms of Sectieﬁ'?"ﬁg-:ﬁf- ~'fhé"A6f

However, in laying down several detailed. pa}earnetets whleh

the users, all of which |s ultra vires the Acf‘.::TiTs' "ﬂ%pughed

Rules have the effect of compeliing lntern’i*éﬁjaﬂlerg\fe act
within thirty six hours, and disable content; thereby stiﬂmg the

freedom of expressnon of users. It is submltteﬁtﬂhzf fhb Stﬁfe

has thus delegatéd a subjective, dlscretlen':'f_":". funemn te a’

economic interests, or act in such a manner: as.-to.'.-prevsn_t_

any liability from accruing to it.

The impugned Rules create a legal and loglj&l mconsrsteney, _
inasmuch as an intermediary which in any- man‘ner se[ecis oF

modifies the information contalned in a '-trﬁmfsmls,sfen_—;-;is-:-po@. '




- AT
ol

TomTT oo
N L aE
e

A

the State, the -interme.diary is foric'ed unde“ﬁ?‘

already overburdened courts in the ceUmtw,;_-j"""""5"'., o]
increasing legal costs for |ntermed;ar|es and- usere alfke, Who

would be required to defend themselves ‘ageinet SUch

frivolous suits.

Rule 3(2) of the impugned Rules llsts tire

information that ought not to be carrigd, en a camputer

system. Only clause (i) may be traced to Arbidle TQ(@)"B\‘ the

Constitution. which contains  the perm:ssnbl‘e -gﬂ@ynds__ 1o .

‘harms minors in any way”, “lmpersonates anetlﬁ@m",f.
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"misleads the addressee about the origin of l,;,ueh m‘es“sages"- ; .. B
are all conssfiered objectnonable and rec*wres stap& to be-.
taken for- thelr removal when the mtermediary kneﬁws ef them } :
This Rule wolates Article 14 in being arbl_tra;y.-‘and- nge;brgad,. |

and in granting' the private intermediary :'thel right 'tc; II
subjectively a#sess such content. It brea,clhes-v-Aﬂiele‘"1:9'(-1-)(35

in creating. restrictions which are alien to th"e-_-icions'ti-tatidnal_ T

framework and is also beyond the scope- of i‘he AGt*WhlGh :s'l'_

restrictive in admlmstenng such regulation. :

subjectwe judgment of the intermediary \Jll" be t@sted -A‘s a

result, it is arbitrary and violates Article 14-Ff-:t{n§;6.qn$£ttuﬂan.j

T. Rule 3(4) provides for the intermediary -tb.tdi’ééi:‘ile 'the‘I' |
information that is in contraventioh of Rule 3(2) -éit:-ﬁé_i'- th its -

own or on the basis of information received within 38 Hours. It.

I
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is submitted that the turnaround period of thirty-§ix (%)hoUrs
for removal of content is completely impractical':ahdrf-ir’-ifeia'sibie L |
for intermediaries which process enormoue qu&nte ei"-'d%ite' to |

impiement, especialiy given that an rncrefrbiy,iargerﬂdmber'

_ of take down notices would be issued. te sui':h iairge and

popular intermediaries it is submitted that rnfern'ratlen.
providers only offer an opportunity to publish ~a'nd -are"-una'bie |

to exercise any influence on, or what peepie say en the.

Internet, as was held in Religious T echnoleg "_l; $emrcefcentre .

v. Netcom, 907 FSupp 1361, 37 USPQ2d 1545 As was heid..', |

in this case, it is further submitted that ‘A theery of'-

infringement that would hold the entire Intﬂ?het liahle zfer-_'.

activities that cannot reasonably be deterred ;sxriet w@nkable. :

“The Court observed that biflions of bits of: dafe fiew,thrquh I'..

the Internet and are necessarily stored on -seWere thro‘i.rghout' __ |

the network and it is thus practically 'impeeeiﬂie.to seresh out

_ infringing bits from the non-infringing bits.

It is further submitted that Rule 3(4) permits an unguided’_.:

on the intermediary, and violates the user’s v‘éiLiabi"vnaturai_

justice rights, and.is therefore in breach" in 1
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449 (QB), Eady, J. of the Queen’s eeﬁéh-:;%é'td«s.that an"'--'.'
intermediary was not a publisher in Cdimmen Law and'.--lr.
relying upon the decision in Bunt v. Tilley [2068] EWHC 4@7'7

(QB), it was noted that in order to be abie-:-tefer_iaésé'téi‘ise‘ )
something as ‘unlawful, a person would. -=r.1eed"--'-te’- Rﬁo'sv '
something of the strength or weaknesses ef the evaﬂable I,
defences. In Andrea Davison v. Sameh Haheb Peter Eyre )

Gordon Bowden The Palestine Te!egreph Néwspapeﬁsitd
(@B}falt Was -

Google Inc., Google UK Ltd. [2011] EWHE -i-jj._

observed, with reference to an mtermedlary, tkt@t’ Ty L

"It may well be unrealistic to expect- the* ﬁﬁh ciefendant'-'
to take down material which is cempjalned of as'_

defamatory, where it is not in a position- te dete}'mme for -
itself whether a complaint is or is not jbs‘hﬂed At were p

to respond to every compiaint by requlrifag the effendlng _
material to be taken down, it WOuld be maklng‘ :
significant inroads into freedom of expressreﬁ g '

It is submitted that as suggested in Daw‘son’s:_.fr:f'eserftﬁ"e}:’ﬁules—'.
, ' :

cause significant inroads into freedom of “expression,: by,
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requiring mtermedtanes to determtne and. eﬁagﬁlttetyl‘*‘yjudge;{ :
whether any content complalned of by an L e
grossly ‘harmful, harasslng, blaspttgmgqg;

obscene, pornographic, paedophilic, libglis

disparaging, relating or encouraging m@m i

gambling, or otherwise untéwful in any maﬂn

out as well, tn this regard, it is submltted--t a i "
of the DMCA contains similar procedures wherem thesewlce
prowder is required to remove or dtsable accsss ta Mataﬂal-:‘_ U
that is claimed o be infringing or subject of mfﬂfnglng-f'atstt-\‘nty -
However, the procedural requrrements for ne‘ﬂﬁcatlen Under
the DMCA are elaborate, in that the spectﬂc c@nfants of the“ .
noftification are prowded for under Secﬂon 51[z2ﬁc:)(39€ﬁ;9--:of--.the ‘
DMCA. Further, the DMCA recognlzes the mm ehse: patentlal o
for abuse posed by the notice and take dowris precedure and
it is not W|thout protection of the mtermectfafys int‘erests g

whose service is potentlally Jeopardlzed by

of'_ '

infringement brought to the attentton of hei-‘h*s*érvlctng_-._'-" |

intermediary. In. this regard, the DMCA cﬁmtatns eouh‘ter.' ,
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notification procedures | staiing essenﬂa]iy that
intermediary is legally obligated to restore aes’ess ts matertalf-';
at the dlrectlon of an alleged infringer whe fdéle b*e/sh“e has R

.".ll

Vikihs e

been wronged by an infringement ellegat[*én
alleged mfrmger receives notice from the Inte”rmedlery thet
his or her matenal is going to be removed due to- a cla:m of :

infringement alleged by another party, or where the matenal

has already been removed, the all.eged.mfrrmger-may- send, o

the intermediary a counter notice that the méiﬁﬁai =m du“estlon -

activity. In- absence of any notice by

to the material in not less than 10 days and ne% e’i"é th*an 14-"
days from the recelpt of the counter notice, P’he IT. Ar:t Iacks .

similar prowslons thereby failing to strike.a balance between'
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and exemptions for its application. In l:—'idiar:

that the two defences available to mterme’eﬂeiﬁ ,sﬁan

under the impugned Rules.

Rule 3(4) requires the. intermediary tcf kﬁﬁb-faﬁﬁeheﬁt?ly'-'

offending information and associated recordsfp?ﬁesemed;fer at




discrimination between the lnternet and- other m_dla llke-'-'-_

newspapers, magazines and television. Parameters for belng.l
dubbed offensivé content ought to be cpn&stem%axsr@s’s these | )
various modes of disseminating mformatior.-_!,i _'but-ln_--"l'ayln'g .

down several additional factors, the internet as.a medlum is

singled out for greater restraint. In being -'aﬁbitré:fy-, -'fhis'*--ié_

violative of Article 14 of the Constltut:on in; aﬁectmg#ntemet o

entrepreneurs, it breaches Article 19(1 )(g;,-‘;.
users of the right to share and access ‘Sﬂrh'-' @thanvlse- o

unobjectionable content, it impacts Aﬂlcle 19(17)(&)

It is s.ubmitted that once action as contempiaiedundé'rthe B
Rules is taken by the intermediary relYih’é.- 6nhlssubjectwe -
assessment, if the same is later found to bfe mlsplaced or .
incorrect, there is no safeguard for the user, and no Iegal :

means to cortnpensate him for the loss caused. In lackmg a

38




L

55

=

BB.

reasonable forum for adjudication and sans Ah: baszc

principles of natural justice, the Rules are lllegai and ought to | _

be struck down.

It is also submitted that if at ali, information en -thé=-'lﬁtehn'et-

should be governed by more liberal rules as It is tculy

toa
)

international ih content and instant in creatlen:*‘ hls ha;ﬂ been a

self-contained code governing the conduct: ahd aﬁalrs

intermediaries in India. In that light of the ma“tter Jt wg:uld be

v _v:T.'*

lmpermise‘.lble for action to be initiated agalnsfmfe_--;;,_

under. traditional criminal laws for third .party-auger-;ge‘ﬁ'ti:fr?étea e
content available on the platforms of inter'me'dle-?.le‘s-'é‘f"hesjted'

by intermediaries. in particular, no action ééh "b"e'--'ii?i%tié*-t?e‘c'd-

against intermediaries for third party user: geherated ccmtent

under Section 499 of Indian Penal Code The effence “of

defamation cannot be made out against :nterm*eduenés far the

%
) i

39 j
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DD.

EE.

presence in India.

alleged defamatory content that may be uploaded by third

party users/ authors of content. As Iong as the Act ;":ontin’LIes' .

to be Iin force the Act alone goverqs the cenduct of

mtermedlanes in India and their actlons cannet be aasalled

nor ¢an they be prosecuted under Sectlon 499 ef“ Ind:an'

Penal Code

it is submitted that promielng Indian technology stert-ups and-

foreign service prowdere are being deterred ffem setﬂng up '

_.\-

business in India by the unclear mtermedle,rylabl}lty snenarzov .

in lndla and resist from lnvestlng their time, eFFert and meney '
in a jurisdiction that does not clparly defi ing"their - ligbllities.
The current framework not only results‘ in a direct le'eef- riéht |
'to freedom of speech and expression to- tHe public at. Iarge, :

but also a loss to the exchequer in terms of taNes: Whi;eh may

potentially be collected from such internet lntermedlarles -

Indian and foreign, had they invested in lndia amd estfablished. |

The arbitrary blocking of websites by the

without any -basis and is an hncan‘éli%fe‘_,ﬁ_’

exercise of power, which is violative. of A

Constitution of india:
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show that such mformatlon was in fa"

knowledge, ZB&/.way of illustration, 72 i

provides that no general obligation of men;torlng !shaﬂ be-

imposed on service prowders. it is submitt‘ec;t‘:tha't’el;'[;sf:,wauld.

ensure the protectlon of free speech . anfdsfte prev,ent an

unduly harsh obhgatson being imposed eh ,sueh serv:ce-'l-

providers. : - S T

It is finally submitted that this Hon'ble- éfsuﬁt-"'-'-a':;i=§ﬁf-""to. .
appreciate that the Amendment Act by whilelsr ﬁa@ﬁl‘ﬁh 65A-' '

of debate. It would be most approprlat'e"-th :the lhﬁpugned. p
provisions be placed in abeyance untll ,la Fﬂal reswlutron IS

provided to the issues at hand.

41



12.

13.

14,

Court may be pleased to:

The Petitioner submlte that he has not fj led any ether F’etttlon '

arising out of the same cause of action or facts: befere thls or

any other Court in the country.

The Annexures P/1 to P/3 (Colly) produeed atengf-wtth_ﬂthje,_: o |

overarching tmportance and requires the utgei

of thlS Hon'ble Court.

PRAYER -

It Is, therefore, most respectfully praye"ﬂ-riﬁ:l__,l,'

a) Issue a writ of mandamus or any.: ethe" ey
quashing / strlk;ng down Section 66A. eﬁ«the tnfermatlon-
Technology Act, 2000 as belng in Y‘efa‘t\“’?‘ﬂ”@f A Tt,‘.@_ies-_.r

14, 19 and 21 of the Constitution, and herige uitra-vires; .-

_ b) - Issue a wnt of mandamus or any other appreprlate wnt

quashing Rules 3(2), 3(3), 3(4) and~ 3(7) ef the'
" Informatich Technology [Intermedteﬂﬁs @Uldisllnes]f

Rules, 2011;
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¢) DecIare that Rules 3(2), 3(3), 3(4) and 3(7) of the
Informahon Technology [Intermed aﬁe}s Gurelellnes]'
Rules, 2011 violate the fundamental ngﬁts enshﬂned in. .-

Articles 14, 19 and 21 to the Constltutiemz.-

d) Declare that Rules 3(2), 3(3), 3(4) and 3(7) ef the; -
Information Technology [Intermedlinas Guidelines]:_-: R
Rules, 2011 are inconsistent with Seeﬂprfs 67_'__._ _:-':69 X
698 and 79 of the IT Act; e

e) Déclaré that Intermediaries under the: Aet ea-h_n'ot'.be |
prosecuted undér Section 489 of Indian Penal Cods for
third party user generated content that .fay be hosted

or otherwise available on their platformgﬁ-;‘_: o

- f)  Any other relief which this 'HOF’!'EI"e:"_'!ﬂf_"-lf"‘""'""' .

pleased to grant in the interésts éf- Ju}sﬂ

AND FOR THIS ACT OF KINDNESS THE' PE"FIL HORRRESE
AS IN DUTY BOUND EVERY PRAY. :

Sajan Poovayya
Haripriya Padmanabhan . ;
& Harini Sudersan . L
(E.! c. A’ﬁ. e
ADVOCATE FOR '[H(E' RETIHONER:

DRAWN ON: 11.12,2012 A
FILED ON:  10.01.2013 R SR SR
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