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A

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2014

IN THE MATTER OF :-

RAJEEV CHANDRASEKHAR ...PETITIONER

VERSUS

UNION OF INDIA & ORS. ...RESPONDENTS

OFFICE REPORT ON LIMITATION

1 The appeal/petition is/are within time.

2)  The appeal/petition is barred by time and there is delay of ____ days
in filing the same against order dated and application for
condonation of ____ days delay has been filed.

3) There Ifis delay of ____ days in re-filing the petition and petition for
condonation of _ days delay in re-filing has I;een filed.

\
BRANCH OFFICER

New Delhi '

Dated: 11" .2.2014




SYNOPSIS AND LIST OF DATES

The present Special Leave Petition is filed by the Petitioner
against the Judgment and Order dated 22.08.2013 passed
by the Hon’ble High Court of Puﬁjab and Haryana at
Chandigarh in Civil Writ Petition No. 3775 of 2009
(hereinafter referred to as “Impugned ‘Order”), whereby
the Hon’ble High Court has dismissed the Public Interest
Litigation, (hereinaffer referred to as “PIL”) instituted by
the Proforma Respondent No.7 herein, who had been a
former officer of the defence services. The PIL raised the
issue of the plight of the defence personnel and their
~ families who are posted oufside their hometown and are

unable to cast their votes depriving such individuals the |
right to participate in the election process of this country.
While dismissirlg the PIL filed by the said officer, the
Hon’ble High Courthas held to the serious prejudice of the
defence personnel that all due care has at all times been
taken by the Election Commission (i.e. the Respondent No.
3 herein) to ensure that the statutory right of a foter is not

| frustrated.

The Petitioner herein is a citizen of India and has been an
independent Member of the Rajya Sabha, since May 2006.
The Petitioner was elected to the Rajya Sabha in 2006 and
once again, re-elected unopposed in 2012. The Petitioner
holds a Bachelor’s degree in E_lec’;rical Engineering from
the Manipal Institute of Technology, Mangalore University,
Karnataka; a Master’s Degree in Computer Science from

Illinois Institute of Technology, Chicago (which has also
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recognised him as a distinguished Alumnus); and has
attended Management Programmes at Harvard University,
‘Boston. It must be noted herein that prior to being elected
to the Parliament, he founded BPL Mobile, and was one of
-the pioneers in developing India’s first and largest
greenfield telecom infrastructure. BPL Mobile had invested
in and built world-class telecom infrastructure in the
metropolis of Mumbai and the circles of Maharashtra,
Tamil Nadu and Kerala and laid the foundation of the

telecom revolution in India.

Furthermore, it is hﬁmbly submitted that the Petitioner
further has championed the cause of freedom of speech
and expression of all classes of citizens, as a
representative of the people and as a member of the
political class who believes in the right of political dissent
and right to express one’s views. The Petitioner has
initiated multiple public interest actions in the High Court
"of Karnataka and in the Supreme Court of India on a wide

range of issues including land - both public and
government, rights of local communities to public

infrastructure; right to privacy and the right to freedom of
expression vis-a-vis the internet and intrusive regulation

of the internet by the State.

It is respectfully further submitted that the Petitioner has
led a campaign inside and outside Parliament for setting
up of a National Memorial to our armed forces in Delhi. As
Chairman of the National'Military Memorial Committee at
his initiative Independent India's First Mili_tarjr Memorial is
coming up in Bangalore. It is most respectfully submitted
that as the founder trustée of Flags of Honour Foundation

he has helped war widows, families of martyred soldiers,
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restored ParamVir Chakra winner Abdul Hameed's
memorial in UP. It is further submitted that now he is

‘ lcading a campaign to enable armed forces personnel to

vote, and his petition to the Election Commission is
available on www.change.orgwherein he is presently
advocatingi' the cause through signatures and missed call
c.ampaign, which has evoked strong support from across

the country.

The grievance of the Petitioner is that the Respondents
have failed to initiate the process of making the electoral
rolls for the defense and cantonment areas thereby failing
to registér the défense personnel and their families who
have systematically been denied the exercise of their right
to vote, despite being fully eligible to do so. It is most
respectiully submitted that, this process of making the
electoral rolls for these areas had never been done despite
a specific responsibility beiﬁg laid by Sections 15, 21 and
22 of the Rep're§entation of People Act, 1950.

This Hon’ble Court in the matter of Wopansao v. N.L.
Odyuo & Ors., (1971) 2 SCC 550, which categorically
recognised the right of a citizen with ‘service qualification’
to be enrolled ag a voter in the constituency in “‘rh,ich he is
residing even though such place happens to be his place

of service.

It is most respectfully submitted that the Election
Commission of India had vide its Notification dated
20.03.1995,No. 24/95-P.8.11, issued to the Government of
India with regard to the registration of persons having
service qualifications stated thatsuch citizens shall have

the right to be enrolled as ordinary/general voters at their
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actual place of residence, However, vide a communication
dated 28.12,2008, the Election Commission had thereafter

stipulated that for being registered as an ordinary voter at

their place of ordinary residence, ‘service voters’ are

required to be posted for a minimum tenure posting of 3
years at a peace station.It is most respectfully submitted
that such added conditionality for being registered at one’s
place of ordinary residence is de hors all constitutional
and statutory requirements. It is further submitted that
the said communication clearly provides that ‘howeve}‘, if
a Seryice personnel sé%ving at a peace station intends to
register as a general voter, he can be registered as a
_gen,éral voter {as against Service voter) only if he is residing
there with family for a sufficient span of time or provided he
is on a tenure posting of 3 years or more in that peace
station’. It is most respectfully submitted that such a
condition which has been sought to be imposed is in utter
disregard to any of the provisions Acts or the Rules made
thereunder. Thus, the said conditions are illegal and
cannot be given effect to. it would not be out of place to
mention herein that such a condition which has been
imposed only upon Service Personnel is arbitrary since no
suchy rule is applicable to any other class of migrant

citizenry of this country.

It is respectfully submitted that although the earlier

- Special Army Order No. SAO-16/ S/ 72 which restricted the

right of service voters as regards their right to votehas
been amendedvide a subsequent Army Order No.
A.0.15/95 which clearly specifies that the provisions of

the election laws do not deprive any person having ‘Service

v
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Qualification’ of the right to get enrolled as a general
elector in the electoral roll of his place of posting if that
place happens to be his actually place of ordinary

residence.

It is most respectfully submitted that the Office of the
Adjutant General Branch, Integrated Headquarters of
Ministry of Defense (Army), New Delhi has through its
communication dated 16.11.2007 admitted the practical
problem associated with the inherent delay in the postal
.Ba_llot system causing very poor participation of the service

voters in the election process.

The Hon’ble High Court has proceeded erroneously on the
premise Ythat an individual’s right to vote, being a
‘statutory right cannot be enforced through a public
interest litigationwhich is contrary to a number of
decisions of this Hon’ble Court. It is most respectfully
submitted that this Hon’ble Court inthe matter of Indian
Banks" Associgtion, Bombay & Ors. v. Devkala
Consultancy Se‘rvice‘ & Ors., (2004) 11 SCC 1 has held
that the jurisdiction of the superior Courts can surely be
invoked to vindicate legal injury or legal wrong caused to a
section of people by way of violation of any statutory or
constitutional right, Under such circumstances, the

Impugned Ordet is liable to be set aside..

It would nét be out of place to mention herein t_hatthé
Hon’ble High Court failed to take note ofthe
communication from the Election Commission of India to
the query of Proforma Respondent No.7 , dated
01.09.2006, admitting that “the existing law does not
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pre;scribe-any éericd or minimum period in relation to the
requirement' of befng “o?dinary resident” in a
" constituency...”. Furthermore, the Impugned Order has
‘heen péssed in complete denial of the admission of the
Election Comhission in its communication dated
01.09.2006 that despite the existing law that service
- voters have been “generally left out’ in cantonment areas.
A relevant extract from the communication is being

reproduced here, for the ease of reference:

“Item No.Q: Has any house-to-house enumeration

ever been done in armed Forces and Para-military
~ Forces Areqs and if not why not?

Necessary  instructions were issued vide.

Commission’s letter No. 24/95-PS-II dated 20t

March 1995, to authorities concerned with

registration of service personnel and endorsed to
the Chief Electoral Officers of al States / U.T.s.
However, the legal position does not seem to have
been adequately stressed upon the Electoral
Registration Officer etc. concerned with registration
of persons in the electoral roll. Therefore, during
intensive revisions, house-to-house enumeration of
persons living in cantonment areas and Sfulfilling
the criterion laid down in reply to Question (A)
above, and desiring to be enrolled as general
electors in the place of posting, instead of availing
the facility of fictional domicile to get enrolled in the
last parﬁ of the roll at the native place, has been
generally left out. The Commission has therefofe
again issued instructions reiterating the correct

legal position about conducting house to house
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enumeration of eligible persons residing in
cantonment area vide its letter No. 23/2006-PS-I],
dated 14.07.2006 and has requested to bring to
notice of all Electoral Registration Officers
concerned for proper understanding and

compliance in future.”

It is further submitted that the Hon’ble Division Bench
has passed the impugned order in complete ignorance of
the law laid down by this Hon’ble Court in the case of A.C.
Jose v. Sivan Pillai & Ors., (1984) 2 SCC 656, wherein this
Honble Court has held that the Election Commission shall
have no authority to pass orders in direct violation of the
mandate,contained in the Representation of the Peoples
Act, 1950 or Rules thereunder. It is humbly submitted
that in this view of the law, the Election Commission’s
imposition of an added -conditionality of having a
| minimum tenure post of th‘ree years in unsustainable in
law; a fact which was tbtally ignored by the Hon'’ble High

Court.
[

The Hon’ble High Court also failed to note the fact that
imposition of such extra-statutory conditions on the

registration of \service voters is violative of Articles 14,
19(1)(d), 19(1)(e) and 326 of the Constitution of India and

~ought to be set aside.




DATES

1971

1972

1995

' LIST OF DATES & EVENTS

]

EVENTS

This Hon’ble Court preonounces its
judgment in Wopansao v. N.L. Odyuo &
Ors., (1971) 2 SCC 550, categorically
recognising the right\of a citizen with
‘service qualification’ to be enrolled as a
voter in the constituency in which he is
residing though such place happens to
be his place of service.

Special Army Order No. SAO-16/S/72 is
passed which states that Service Voters
are authorised to vote only by postal
ballot and not in any other manner. A
copy of the abovementioned Special Army

Order No. SAO-16/S/72 is annexed
herewith and marked as ANNEXURE P-

1. (At pages 39 to UG )

Army Order No. A.0.15/95 amends SAO-
16/S/72 specifying that the provisions of
the election laws do nof deprive any
person having ‘Service Qualification’ of
the right to get enrolled as a general
elector in the electoral roll of his place of
posting if that place happens to be his

actually place of ordinary residence.




20.03.1995

01.09.%006

J

Election Commission of India notifies the
Goverhment of India vide Notification No.
24 /95-P.S.1I clarifying that service voters
who do not wish to avail themselves of
the fictional domicile under Section 20(8)
of the Representation of the People Act,
1950 can get themselves registered as
electors in their actual place of residence
as general voters. A true copy of the
commﬁnication -of the. Election
Comnﬁssion dated 20.03.1995 is
annexed herewith and marked as
ANNEXURE P-2. (At pages 43 to
JSe )

The Election Commission in a response
to a RTI query admits that the existing
law does not prescribe any minimum
period in relation to the requirement of

being an “:)rdinary resident” under the

| Representatiqn of the People Act, 1950.

Furthermore the Election Commission
also admits that despite the existing law,
service voters have generally been left out
in cantonment areas.

A true copy of the response of the
Election Commission to a IIQTI query
dated 01.09.2006 is annexed herewith

~and marked as ANNEXURE P-3. (At

pages Sl to SY)




16.11.2007

28.12.2008

i

K

In response to letter addressed by the

}

Proforma Respondent No.7 inter alia to
the Secretary, Rajya Sabha, the office of
'the Adjutant General = admitted the
practical probleﬁl associated with the
‘inherent delay in the postal ballot system
causing very poor participation of the
service voters in the election process. A
copy of the response from the office of
‘the Adjutant General dated 16.11.2007
is annexed herewith and marked as
ANNEXURE P-4. (At pages SS to

£3)

The Election Commission vide a
communication to all Chief Electoral
Officers of the States and U.Ts
stipulates the condition of a minimum
tenure posting of three years at a peace
station for being eligible to be registered
as an ordinary voter at such place. A
true and correct copy of the
communication of the Election
Comimission of India dated 28.12.2008 is
annexed herewith and marked as

ANNEXURE P-5. (At pages S to
£o )




26.2.2009

22.08.2013

11.2.2b14

A

Proforma Respohdent No.7 files a Public
Interest Litigation before the Hon’ble
High Court of Punjab & Haryana seeking
directions to- the‘Respondents to initiate
the process of preparation of the
Electoral Roll in Defence Areaas. A copy
of the writ petition being CWP (PIL)
No.3775 of 2009 filed before the Hon’ble
High Court of Punjab and Haryana at
Chandigarh dated 26.2.2009 is annexed
herewith and marked as A_I\INEXURE P-
6. (At pages 6/ to 23 |

The Hon’ble High Court of Punjab and
Haryana dismissed the writ petition vide -
the Impugned Order dated 22.08.2013.

Hence, the present Special Leave Petition




IN THE HIGH COURT OF PUNJAB AND HARYANA
AT CHANDIGARH _

' CWPNo.37750£2009
Date of Decision : 22.8.2013

Brig. Hardeep Singh Ghuman (Shaurya Chakra) ... Petitioner
i

Versus

Union of India and chers E Respondents

CORAM: HON'BLE MR. JUSTICE SANJAY KISHAN KAUL, CHIEF JUSTICE
HON'BLE MR. JUSTICE AUGUSTINE GEORGE MASIH

Present:- M. Shireesh Gupta, Advocate, for the petitioner,

'Mr. M.L. Sarin, Senior Advocate, with,
Mr. Hemant Sarin, Advocate, for respondents No. 3 and 4.

Mr. Gaurav Garg Dhuriwala, Deputy Advocate General, Punjab,
for respondent No. 7.

Mr. Ajay Gupta, Additional Advocate General, Haryana,
for respondent No. 8.

AUG;I_JSTINEAGEORGE MASIH, J.

This Public Interest Litigation (PIL) has been preferred by a former
officer of the defence services highlighting an alieg_ed grievance and difficulty
faced by the defence personnel and their families who are posted outside their
home town and are unable to cast their votes and thus, depriving them

¥
participation in the election process of the country.

Sharma Saan Kurnar
2013.09,30 11:09

I attest to the accuracy and
Integnty of this documant
Chandigarh
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Petitioner states that he is a decorated retired officer of the Indian
Army. The defence personnel and the dependent members of their families

face a problem especially those who are posted away at far off places from

their home town where they are unable to cast their votes and participate in

the election process because of the enrollment drive of voters not being

initiated and carried out by the respondents in the areas where the defence

personnel reside i.e. the restricted areas. They are not even aware of the fact
that they can be enrolled as voters at their place of posting if they so desire,
nor are they educated with regard to the fact that they can cast their votes
through proxy or by means of postal ballot. This is primarily because of lack

DT

of information supplied to them and

sotipulating a tenure of posting of

minimum three years in the post af a peace station as the sufficient span of

time for a defence officer and his family to get enrolled as a voter at the place
of posting as a gen:eral voter has also been challenged by asserting that it is
contrary to the provisions contained in | Sections 19 and 20 of .the
Representation of the People Act. 1950 (hereinafter referred to as <1950 Act;).
Accordingly, prayer has been made for initiation of process of preparation of
electoral rolls for allMdefence areas and cantonments, so that the valuable right

to vote is not defeated of the defence personnel and their family members

Sharma Sanjlv Kumar
2013.09,30 11:09

I attest to the accuracy and
integrity of this docurnent
Chandigarh
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e

because of inaction on the part of the Election Commission g

ifgEEhgiridities. Counsel

for the petitioner has put-forth his stbmissions on the basis of these pleadings.
daesnt et A detailed reply to the writ petition has been ﬁlecfl wherein Sections
- | ave been reproduced and explanations given thereto. Rule 7 of
‘
Ec}i::?  the Registration' of Electors Rules, 1960 (hereinafter mentioned as ‘1960
Rules’) ﬁas also been referred to and each plea, as has been raised in the writ
petition, has been responded to. |

As per Sdction 19, which provides for condition for registration of

a person as a voter, one of the conditions is that he should be an ordinarily

_resident of the constituency entitling him to be registered in the electoral roll

rfor that constituency. Section 20 gives the meaning of the ordinafily resident
and as per Sub-section (3), any person having a service qualification shall be
deemed to be ordinarily resident on any date in the constituency in which, but
for his having such service qualification and he would have been ordinarily
resident on that date. Sub-section (4) prox}ides that any person hdlding any
office in India decléred by the President in consultation with the Election
Commission to be an office to which the provisions of sub-section apply, shall
be’ deemed to be an ordinarily resident. As per sub-section (6), wife of any
person referred to in sub-sections (3) and (4) if she is residing with such a
person, shall be deemed to be ordinarily resident of the c'onstituency. In case
of any dispute, Rules made in this behalf with regard to ordinarily resident at
¥

the relevant time, will be determined with reference to the facts of the case.

Sharma Sanjiv Kumar
2013.09.30 11:09

I attest to the aceuracy and
integrity of this docurent
Chandigark
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gm. Referring to Section 20(8) of the

to.compulsioiiGHcH
1950 Act, it has been stated that service personnel have an option to get

tHemselves registered as Service Voters in their native places.

Rule 7 of the 1960 Rules provides that a person, when submits
declaration statement in the specified form to be registered in the constituency

possessing a service qualification, he can get himself registered as a voter in

1 ]
the constituency where he would have been ordinarily resident, except for the

requirement of service/post he holds. However, if a service voter desires his“ fe o
- . Mo -

name to be included in the electoral roll of the constituency in which he is |ar -

12,908

physically ordinarily resident for the time being like the Military § .

Cantonments, because of his posting under the service in which he is

b3

employed, option is given to him to get himself registered as a general voter in }

S
30 i that constituency by ﬁllmg up Form-6 as Iaid in the Rules 1960 alongwith a

W

declaration that he is not registered as a service voter in the constituency of J

his native place of residence. However, a condition has been imposed that the

service voter is posted at a peace station and staying with the Family on a

tenure posj of at least three years. ‘This is for the reason that the

demographical character of the constituency where there may be very small

electorate is not altered which may affect the local populace and upset the

electoral profile. ' 1951 At
ot i b The person having service qualification is eligible for casting his

AP R .
" Y % vote by postal 'ballotl‘as provided in Section 60 of the@ct which provides
' fpr special procedure. As per Sub-section (a), any person who possesses

. 3“’ o service qualification as referred in clauses (a) or (b) of Sub-section (8) of

Al ww Section 20 of the 1950 Act can cast his vote either in person or by postal

-

‘rﬂ ballot or by proxy. This would cover the members of the Armed Forces of the

Sharma Sanjiv Kumar
2013.08.30

I attest to the accuracy and
integrity of this document
Chandlgarh
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CWP No. 3775 of 2009 5

Union and Enembers of the Forces, to which the provisions of Army Act, 1950,

have been made applicable with or without modification. Thus, a member of

- the armed forces of the Union or a member of the Forces has not been

Mjw deprived of his right to 'vote@has thys, been given to a service voter

wot &

\w(

pondgts

to exercise his right either as a service voter in his native plac%r to register

himself in his place of posting as a general voter if he fulfils the conditions

]
specified for the said purpose.’ The right of casting vote of a personnel

belonging to the armed forces has been amply preserved and safeguarded
uﬁder the law. |

The allegations that the answering respondents have refused to
initiate the process of making electoral rolls in the defence and cantonment
areas have been denied. Rather, it has been aéserted that the letter dated
28.12.2008 issued by the Election Commissionﬂof India had directed the Chief
Electoral Officers to take special awareness campaign among the voters with a
view to enhancing enrollment of the service voters while outlining the options
available to them. Total number of service electors in the country during the
General Elections of Lok Sabha 2009 was 1083809. This number does not
include those service personnel who chose to enfoll as general electors. In the
States of Punjab and Haryana, a total number of 13347 and 287 defence
petsonnel respectively were enrolled as general electors. Every effort has
thus, been made by the Commission through awareness campaigns to apprise
the defence ‘-personnel about their right,

- Learned senior counsel for Election Commission of India and

1 ,
counsels for State Election Commissioners, Haryana and Punjab, have made

their submissions on the basis of the above referred to pleadings.

Sharma Sanjlv Kumar
2013,05.30 11:09

I attest to the accuracy and
integiity of this docyment
Chandigarh
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. We have considered the submissions made by the counsels for the

parties and with their assistance have gone through the records of the case.

L - | However, the issue raised in this Public Interest Litigation
pr.éferred by the petitioﬁer with regard to denying the fight to vote to the
members of the armed foices stands belied from the reply which has been
filed by the respondents. As is apparent from the provisions as contained in
Sections 19, 20 and 60 of the 1950 Act that the right of the armed forces
personnel with regard to their registration as 5 voter and his right to vote has
been amply protected and options have been provided for exercise of the same
either in person or by postal ballot or even by proxy in his native place where
he has heen registered in the electoral roll as a service voter. Thus, there is no
denial of any voting right to the armed forces personnel as was sought to be

asserted by ;che petitioner. It may be noted here again that the right to vote is

% o Vﬁeither a fundamental right nor an absolute right, but is a statut'dry right and

ot S S - T
s " G ample opportunities have been granted to exercise the sa@t in accordance
Lot

with statufe.”™ Armed forces persoinel have, therefore, not been denied or

déijrived of their right to vote.

The projection on the part of the petitioner that the armed forces
1
personnel are not made aware of their right to exercise their voting rights also

cannot be accepted in the light of the fact that various campaigns have been

held by the Election Commission and communications addressed to the Chief

‘ Sharma Sanjlv Kumar
2013.,09,30 11:09
I attest to the accuracy and
Intagrity of this docurnent
Chandigarh
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Electoral Officers directing them to carry out special awareness campaigns

- amongst the service voters with a purpose to educate them and enhance their
y _

knowledge while highlighting the options available to them such as

appointing a proxy to vote for them, postal bailot, in person and/or to enroll as

general electors in case they are posted at peace station and staying with
family on a tenure pbsting of at least three years. The choice is, therefore,
open for armed forces personnel to either exercise his right to vote in his

7 low -
native place or to enroil himself as a general elector in the constituency in

Which he resides on a ténur@ posting of at least three years obviously at the

cost of giving up his right to vote in his native place. Thus, the option has to
be volunteered by the armed forces personnel. Further,rthé assertion of the
petitioner.about the denial of the right to vote or lack of information about the

said right and the manner in which it can be exercised is belied from the fact

that in the General Elections of Lok Sabha 2009, total number of service
voters in the country were 1083809 excluding those service personnel who |
chose to enroll as general electors. - In the State of Punjab, defence personnel
who enrolled as general electors were 13347, whereas in Haryana, their
number was 287. It can thus, not be said that the armed forces personne] are
unaware of their right to vote and the mode through which they can exercise

p - U o w o 715

the said right.

enforeed by the Election
enrolled as an
ostedprescnbmg a

itemirer being arbitrary and without any basis.
¥But, this contention of the petitioner also cannot be accepted keeping in view

the change of demographical character of the constituencies which have very

Sharma Sanle Kurnar
2013.09.30 11:08

I attest to the accuracy and
Intagrity of this document
Chandligarh
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small electorates alteration of which may affect the local populace and upset
the electoral profile. There are many patts .of the country where due to
~security reasons and keeping in view the national interest including
maintenance of security especially the border areas where large number df
‘defence personnel (including para-military personnel) are posted, it would not

.be advisable nor would it be in the interest of the local populace that such a

@M-‘ condition be not imposed. Apart from that, if such a condition is not put into

R
M place, to garner votes of the service personnel, they would be approached by

\

'the politicians, political parties as also the contesting candidates thus,

exposing and involving them in active politics, which has its potential dangers

et —— T

and is required to be avoided in national interest. The neutrality of the armed

forces need to be maintained and it is essential so that the interest of the

country is not adversely affected in any manner.
W" F'W As regards the ineffectiveness of the postal ballot because of the
W; W procedural and postal delay, the same has been taken care of by the
Lof’g( respondents and detailed guidelines dated 21.10.2008 (Anenxure-R-3/1) have
W been issued by the Election Commission of India for smooth management of

postal ballot in which the procedure has been streamlined, according to which,

the District Electofal Officer as soon as the list of contesting candidates is
drawn up :ﬂer the period for withdrawal of candidates is over, will get-the
postal ballot papers printed at his level under direct supervision of responsible
officer and the same wiH be despatched without any delay. ‘The District
Electoral Officer will coordinate with the senior officials of the postal
department and shall ensure fhat a team of postal department officials receive
covers containing the postal ballot papers and tﬂey in turn will ensure that the

ballots are sent to the right address without any delay. The entire process will
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be videographed. | Similarly, when the Returning Ofﬁceré start receiving the

polled postal ballét papers frorh the service voters, they shall give a daily

- report to the Observer concemed. The Returning Officers in turn is required

to follow :he procedures as also the polling officials as prescribed in the
guidelines. AH efforts have _been made by the Election Commission to ensure
that the service voters receiye the postal ballot papers on time and the same
are received back well in time, so that the Valu'able. statutory right of the voter
is not frystrated. All ﬁue caré and caution has thus, been taken by qthe Election
Cbmmission, whi_c?l would effectivelf vote by
postal ballot papers into an effective mode of exercising the said right.

In view of the above, we do not find any merit in the present writ

petition and thus, diismiss the same. Parties are left alone to bear their own

costs.

(SANJAY KISHAN KAUL) (AUGUSTINE GEQRGE MASIH)
CHIEF JUSTICE JUDGE

22.8.2013

sjks

| "'TTV-LQ’{"X |

Sharma Sanjiv Kumar
2012.09,30 11:09

1 attest to the accuracy and
integrity of this document
Chardigarh




s |
b w

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
(ORDER XVI RULE 1{4)) t
(Under_ Article 136 of %the Constitution of India)

SPECIAL LEAVE PETITI(E)N (C) NO.___ OF 2014
WITH PRAYER F?R INTERIM RELIEF ’
BETWEEN

. o
} BEFORE THE BEFORE THIS
HIGH COURT HON'BLE

| COURT

. 1. Rajeev NOT A PARTY  PETITIONER

Chandrasekhar | :
S/o Air Cdre. M\K. S '
Chandrasekhar g : ' :
(Retd.)
Residing at: 211, |
North Avenue, New
" Delhi- 110011,

VERSUS

' i

1. Union of India, RESPONDENT CONTESTING
Through the - NO.1 | RESPONDENT
Secretary, Ministry . , NO.1
of Defense, South : , '

Block, New Delhi -
110011

2. Ministry of Home RESPONDENT CONTESTING

Affairs, Government | NO.2 RESPONDENT
. of Indie, ' - NO.2

Through the |

Secretary ' !

North Block, New
Delhi ~ 110001,

3 Election Commission RESPONDENT CONTESTING

of India, Through the NO.3 |  RESPONDENT
Secretary Nirvachan | NO.3 -
Sadan, Ashoka ' Y

~ Road, New Delhi -
- 110001
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!
State, Electipn RESPONDENT CONTESTING
Commissioner, NO.4 RESPONDENT
Punjab, NO.4
Punjab Civil
Secretariat, Sector 1,
Chandigarh.
State Election RESPONDENT CONTESTING
Commissioner, o NO.5 | RESPONDENT
Haryana, Haryana "NO.5
Civil Secratariat,
Sector 1,Chandigarh
Chief Electoral RESPONDENT CONTESTING
Officer, Union NO.6 RESPONDENT
Territory, NO.6
Chandigarh, .
Mini Secretariat,
Sector - 9,
Chandigarh
. b ‘
Chief Electoral RESPONDENT CONTESTING
Officer Punjab NO. 7 RESPONDENT
SCO 29-30 , : NO. 7 ‘
Sector 17-E .
Chandigarh -17
g t
Chief Electoral ~ RESPONDENT CONTESTING
Officer Haryana NO. 8 RESPONDENT
Sector 15-2, Sector . NO. 8
- 15 Gorgon, Haryana ,
Brig. Hardeep Singh |PETITIONER  PROFORMA
Ghuman : RESPONDENT
S/o. Late Capt. ' 'NO.9
Hazura Singh
Ghuman, residing at ’
House No.1043,
Sector 71, Mohali ,
(Punjab)
PETITION UNDER ARTICLE 136 OF THE
CONSTITUTION OF INDIA AGAINST THE IMPUGNED
[ I

L




] .
FINAL WUDGMENT AND ORDER DATED 22.08.2013
PASSEP BY THE HON'BLE HIGH  COURT OF
PUNJAB AND HARYANA AT CHANDIGARH IN CWP
NO. 3775 OF 2009

e S e S Y D e ---n-—-.--:---:-u-—u----wwu—-_-- L LDl L L T

TO -

THE HON'BLE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUSTICES OF THE
SUPREME COURT OF INDIA, NEW DELH]

1 f

u THE HUMBLE PETITION OF THE
. PETITIONER ABOVENAMED
l .

MOST RESPECTFULLY SHOWETH:
;.1. " The prc'scnt Special Leave Pefition is directed
agains..t the impugned |final judgm‘?hf and o?d_er

" dated 22.08.2013 passed by the Hon’ble High Coﬁrt -

‘of Punja‘b ahd-Halyang at Chandi_ga’.r[h, thereinafter
referred to as thé “Impugne.e.d Order”) in CWP No,

3775 of 2009, whereby the Hon’ble Divis‘ion Benéh

of the High Coﬁr,t c%'f Punjab & Haryana 'at

" Chandigarh ' has dismissed a Public Interest

V.




2.1.

2.2,

/3

to participate in the election process of the country.
The Hon’ble High Court while dismissing the PIL
filed by the said officer held that all due care has at
all times been taken by the Election Commission
(i.e. the Respondent No. 3 herein} to ensure that the |

statutory right of the voter is not frustrated.

) )
UESTIONS OF LAW

The Petitioner submits that the following questions

of law grise for consideration by this Hon’ble Court:-

Whether the Hon’ble High Court was justified in

coming to the conclusion that the right to vote of
the Afmed Forces Personnel has ;t)een amply
protected by merely the statufory provisions,
without the Respondents discharging their duties

under Sections 15, 21 and 22 of the Representation

of the People Act, 19507

- Whether the Hon'ble High Court is justified in

dismissing the Writ Petition without passing
appropriate directions to the Respondents in light of
the Special Army Order bearing No. SAO-16/S/72
which was Subsequently amended vide Army Order

bearing No. A.O. 15/95?




2.3.

2.4.

2.5.

2.6.

v

Whether the Hon’ble High Court failed to appreciate
that the Army Order No. A.O. 15/95 effectively
amends the Special Army Order having No. SAO-
16/8/72, thereby granting the right to Armed
Forcés Personnel to be enrolled as an ordinary voter

at their place of posting?

. Whether the Hon’ble High Court erred in law in

concluding that the ‘right to vote’ is merely a

statutory right and not a constitutional right?

.Whether the Hon’ble High Court erred in concluding

that the ‘right to vote’ being a statutory right cannot

be enforced in a public interest litigation and can

~.

| solely be enforced by an individual only in

accordance with statutory law?

Whether. the - Hon’ble High Court is justified in
concluding that the provisions of the
Representation of the People Act, 1950 (hereinafter
referred to as the “'1950. :Act”), énd the
Representation of the People Act, 1951 (hereinafter
referred to as the “1951 Act”j read with the
Registration of Electors Rules, 1960 (hereinafter

v

referred to as the “1960 Rules”), amply protect the




2.7.

2.8.

2.9.

right of the Armed Forces Personnel to be registered

as voters and thus no directions ought to be issued

fo the Respondents?

Whether the Hon’ble High Court was correct in
upholding the additional conditions imposed by the
Eiection Commission (Respondent No. 3 herein)
vide communication dated 28.12.2008 (being
Annexure P-5) which are neither provided under the

statute nor the Rules made thereunder?

‘Whether the Hoﬁ’ble High Court failed to appreciate
that the commuﬁicé.tion of the Election Commission
to all Chief Electoral Officers of the -States and
Union ’I;erritories dated 28.12.2008 stipulating the
condition of minimum tenure posting of three years
at a peace station for being eligible to be registered
as an ordinary vote;' at such place of posting is in
coﬁlplete derogation of constitﬁtion_al and statutory
rights of an individual to be registered as a voter at |

his place of ordinary residence?

Whether the Hon’ble High' Court is justified in
passing the Impugned Order in complete ignorance
of the law laid down by this Hon’ble Court in A.C.

Jose v. Sivan Pillai & Ors., (1984) 2 SCC 656,
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2.10.

'2.11.

2.12.

! A
explicitly holding that it is not open to the Election

Commission to override the Act or Rules or pass

.orders in direct disobedience to the mandate

provided under the Act or the Rules made

thereunder?

Whether the Hon'’ble High Court is justified in
passing the Impugned Order in .complete ignorance
of the communication dated 20.03.1995 bearing
No0.24/95-P.S. llissued by the Election Commission

of India to the Government of India?

Whether the Hon’ble High Court erred in law in
passing the Impugned Ordér in complete disregard
of the decision of this Hon’ble Court in Wopansao v.
N.L. Odyuo & Ors., (1971) 2 SCC 550, which
categorically recognised the right of a citizen with

‘service qualification’ to be enrolled as a voter in the

constituency in which he is residing though such

place happens to be his place of service?

Whether the Honble High Court is justifiedin

coming to the conclusion that the ‘right to vote’

¥y .
compromises the neutrality of the Armed Forces?




2.13.

Whether the Impugned Order is violative of Article

14 and Article 326 of the Constitution of India?

DECLARATION UNDER RULE 4(2)

The Petitioner states that no other petition seeking
leav‘e‘ to appeal has been filed by him against ﬁhe
Impugned Order dated 22.08.2013 passed by the
Division Bench of the Hon’ble High Court of Punjab

and Haryana in CWP No. 3775 of 2009.

DECLARATION UNDER RULE 6

The Annexures P-1 to P-6 produced along with the

SLP are true copies of the pleadings/documents

which formed part of the records of the case in the
Court below against whose order the leave to appeal

is sought for in this petition. Annexure P-7 was not
i

part of the court records below and an application
to the said effect is being filed along with the

present petition.

The Petitioner seeks leave to appeal on inter alia the

following grounds which are without prejudice to

one another:-
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3.2.

€

GROUNDS

BECAUSE the Hon’ble High Court erred in law in
holciing that ‘right to vote’ is merely a statutory right
and not a right emanating from the Constitution of
India. The Impﬁgned Order is thus liable to be set

aside.

BECAUSE the Honble High Court completely
ignored the constitutional provision embodied in

Article 326 of the Constitution of India which

provides that for elections to the House of the

People and the Legislative Assembly of every State,
every citizen is guaranteed the entitlement to be
registered as a voter at any such election subject to
any  disqualification  provided under any
Parliamentary legislation.It is most respectfully
submitted that Section 16 of the 1950
Actdisqualifies a person from being registered on an
electorai roll only on three grounds, viz, (i) if he is
not a citizen of India, (ii) if he is of unsound mind

and stands so declared by a competent court, Qr,

(iii) if he is disqualified from voting under the
p}'ovisions of any law relating to corrupt practices

and other offences in connection with elections.It 1s
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further submitted that Section 19 of the 1950 Act
entitles a person so not disqualified to be registered:

in the electoral rolls of a constituency where he is

ordinarily resident. It is humbly submitted that no

further -conditionality has been imposed on the
registration of an individual on the electoral rolls,
even for those who are under a ‘service

qualification’, either under any of the statutory
¥ : :

provisions or the Constitution of India.

BECAUSE the Hon’l.?le High Court, erred in law in
p_assing the Impugned Order in utter disregard of
the decision of this Hon’ble Court in Wopansao v.
N.L. Odyue & Ors., (1971) 2 scc 550, which
categorically recognised the right c;f a‘ citizen with
‘service qualification’ to be enrolled as a voter in the
c_onstitdcnc;y in which they are residing though
such place happens to be their place of service. This

Hon’ble Court had observed therein,

“... .The contention on behalf of the appcllé.nt was
that a member having Sewice qualification can only
be ordinarily resident at the con_stituency in Which
but for his having service qualification he would

have been ordinarily resident on that date, and,




0
therefore, since Wokha was the place for service,
Wokha ::ould not be the place for ordinary residence
and his home town or village would be the only
place where he would be ordinarily résident. Such a
construction would be misreading Section 20(3) of
the 1950 Act, having service qualification would be
deemed to be ordinarily resident at their home town
or place but for théir service qualification. When the
personnel made statements to the effect that they
ordinarily resided at Wokha, they did not want to
take advantage of the fiction of being ordinarily
resident at their home town or village but they
stated that they are ordinarily resident at Wokha.
The Electorél Registration Officer was within his
jurisdiction to register the personnel of the 12t
Battalion as ordinary residents at Wokha by reason
~of their statements in the prescribed forms. The
statutory fiction is intended to confer the right to be
registered as electors at their home ?own or Villa_ge
but the fiction cannot take 'away the right of
persons 'possessing service qualiﬁcaﬁon to get
themselves registered at a constituency in which
they are ordinarily residing, though such place

happens to be their place of service.”
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5.5.

|
BECAUSE the Hon’ble High Court erred in,.
interpreting Rule 7 of the 1960 Ruleswhich merely
gives an option to a person holding a declared office
to be registered in the constituency where he would
have been -ordina.rily resident, but for a service
qualification, while in no way limiting the option
available to such a person to be registered as a
voter at the place of posting, without any further

a’dded conditionality. It would not be out of place to

mention herein that not only did the Hon’ble High

Court failed to int?rpret the said Rule but also
passed the Impugned Order in utter disregard of the

judgmemt of this Hon’ble Court in Wopansao v. N.L.

Odyuo & Ors., (1971) 2 SCC 550.

BECAUSE the Hon’ble High Court erred in relying
upon FPrm-6 for the purpose of inclusion of names
of service voters .on the electoral roll of the
cbnstituenc& where one is rendering service is in
complete misunderstanding of the scheme of the

1950 Act and the 1960 Rules thereunder. It is most

respectfully submitted that Form-6 of the 1960
Rules relates only to Rules 13(1) and 26 of the

aforementioned Rules. Rule 13(1) relates to general
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5.7.
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 claims after the publica‘_cion of the draft rolls

without being in any way associated with the
spcéial ‘conditions associated with service voters
holding a declared office. Furthermore, Rule 26
pertains to correction of entries and inclusion .of
names in electoral rolls pursuant fo final

publication of rolls under Rule 22 of the 1960

Rules.

BECAUSE the Hon’ble High Court, contrary to
judicial precedents including the majority opinion
lrendcred by this Hon’ble Court in People’s Union for
Civil Lib_erties_ v. Union of India, (2003) 4 SCC 399,
erroneously heldr that the ‘right to VOtC; is merely a
statutory right and on that ground .held that the PIL
lcannot be entertained. This Hon’ble Court in the
séid. matter has held that “The right to vote at the
elections to the House of People or Legislative
Assembly is a constitutional right but not merely a

statutory right.”

BECAUSE the Hon’ble High Court failed to take

notice of a catena of decisions of this Hon’ble Court
clearly settling the position of law that the

jurisdiction of the superior Courts can be invokedin

V
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a public interest litigation for the protection of not
only fundamental rights but for the enforcement of

statutory and constitutional rights as well. This

. Hon’ble Court had held in the case of Indlan Banks’

Association, Bombay & Ors. v. Devkala Consultancy
Service & Ors., (2004) 11 SCC 1, that,

“... While entertaining a public interest litigation,
this Court in exercise of its jurisdiction under
Article 32 of the Constitution of India and the High

Cvourts under Article 226 thereof are entitled to

‘entertain a petition moved by a person having

knowledge in the subject matter of the lis and, thus,
having an interest therein as contradistinguished
from a busy body, in the welfare of the people. The
rule of ,locué has been relaxed by the Courts for
such purposes with a view to enable a citizen of
India to approach the Cou;‘ts to vindicate légal
injury ?r legal‘wrong caused to a section of people
by way of violation of any statutory or constitutional

right.”

BECAUSE the Hon’ble  High Court failed to
appreciate that Part XV of the Constitution of India

dealing with “Elections”, is a complete Code by
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<
itself, a:nd it creates rights and provides for their
enforcement, as had been held by this Hon’ble
Court in N.P, Ponnuswami v. Returning Officer,
Namakf(al Constituency & Ors., AIR 1952 SC 64. It
is most respectfully submitted that ariy statute
which is enécted by the Parliament or any Rule or
law made by an appropriate authority under the
provisions of this Chapter, would have to comply

with the requirements contained therein. It is

further submitted that the two Acts ie. the

‘Representation of the People Acts of 1950 and 1951

are enacted under the authority of Article 327 of the

Constitutionwhich starts as “Subject to the
provisions of this constitution”, and thus no

statute, rule or law can be made in derogation of
the provisions of the Constitution of India,

especially in the context of Article 326, which

entitles every citizen to be registered as a voter.

BECAUSEthe Honble High | Court failed to
appreciate that the communication of the Election

Commission to all Chief Electoral Officers of the

States and Union Territories dated 28.12.2008

stipulating the condition of minimum tenure

posting of three years at a peace station for being




eligible to be registered as an ordinary voter at such

place of posting is in complete derogation of

constitutional and statutory rights of an individual.
It is most respectfully submitted that the said
communication clearly provides that ‘however, if a
Service personnel serving at a peace station intends
to register as a géneral voter, he can be registered
as a general ﬁ_oter (as agairist Service voter) only if
he is residing there with family for a sufficient span
of time or provided he is on a tenure posting of 3
‘ %ears or more in that peace station’. 1t ‘is most
reSpectfully submitted that such a condition which
has been sought to be imposed is in utter disregard
. tb any of the provi'sioﬁs of the Acts or the Rules-
'Ihade thereunder. Thus, the said conditions are
illegal e}nd cannot be given effect to.It would not be
out of place to mention herein that such a condition
which has ‘been imposed only upon Service.
Personnel is arbitrary since no such rule is

{
applicable to any other class of migrant citizenry of

this country.

5.10. BECAUSE the Hon’ble High Court passed fhe

Impugned Order in complete ignorarice of the law

laid down by this Hon’ble Court in the case of A.C.
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v Q{
Jose v. Sivan Pillai & Ors., {1984) 2 SCC 656,

1)
wherein this Honble Court has held,

“(b) where there is an Act and express Rules made
thereunder it is not open to the Commission to
{ . .
override the Act or the Rules and pass orders in

direct disobedience to the mandate contained in the
Act or the Rules. In other words, the powers of the
Commissidn are meant to supplement rather than
supplant the law {both statute and Rules} in the

matter of superintendence, direction and control as

‘provided by Article 324.”

It is most respectfully submitted that the Election
Commission’s Communication dated 28.12.2008,
stipulating the minimum requirement of a tenure

posting of three years for being registered as a

general votér is unsustainable in law and violative
of the right to vote of the Armed Forces Service

personnel.

BECAUSE the Hon’ble High Court erred in
dismissing the Public Interest Litigation without
passing directions to the Respondents for the

enforcement of a valid prior Notification of the

Election Commission dated 20.03.1995, No. 24 /95-
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P.S.II, issued to the Government of India with
regard to the registration of persons having service
qualifications.The said Notification clearly provides
as under: ,

“4.2. Those persons having service qualification
other than those who are employed under the
Govt. of India in a post outside India and who are
posted in a _place which is their actual place of_
ordinary residence and who do not wish to avail
themselves of the fictional domicile under Section
20(8) of the Act can get thems_elves registered as
electors in their actual place of residence as

v
general electors.”

BEC@USE the Hon"ble High Couft failed to take
note of the communication from the Electi_on'
Commissionof India to the query of Proforma
Respondent No.7, dated 01.09.2006, admitting that
“the existing law does not prescribe any period or
minimum period in relation to ~the requirement of
being f{ordinary resident” in a conétituency...”.
Furthermore, the Impugned Order has been passed
in complete denial of the admission of the Election
Commission in its communication dated

01.09.2006 that despite the existing law that
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~ service voters have been “generally left out’ in

]

ca_ntonmént areas. A relevant extract from the
commm:lication is being reproduced here, for the
ease of reference:

“Item No.2: Has any house-to-house enumeration
ever betn done in armed Forces .and Para-military
Forces Areas and if not why not?

Necessary  instructions  were  issued  vide
Commi_ssion’s .letter No.= 24 /95-PS-1I dated‘ 20th
March 1995, to authorities concerned with
;reg'istration of service personnel and endorsed to
the Chief Electorai Officers of al States / U.T.s.
However, the legal position does not seem to have
been adequately stressed wupon the Electoral
Regiétration Officer etc. concerned with registration
of persons in the electoral roll. Therefore, during
intensive Arevisions,. house-to-house enumeration of
persons living incanton_rﬁent areas and fulfilling the
criterion laid down in reply to Question (A) above,
and desiring to be enrolled as general electors in the
place of posting, instead of availing the facility of '
fictional dofrﬁcile to get enrolled in the last part of

the roll at the native place, has been generally left

out. The Commission has therefore again issued
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instructioﬁs reiterating the correct legal position
about conducting house to house enumeratibn of
eligible persons residing in cantonment area vide its
letter No. 23 /2006,Ps-11; dated 14.07.2006 and has
requested to bring to notice of all Electoral

Registration  Officers concerned for proper

understanding and compliance in future.”

BECAUSE the Hon'ble High Court failed to

appreciate that the condition which is being

imposed, i.e., that a service voter posted at a peace

station can only be registered as a voter in such

constituency if such a tenure post is- of at leaét

tlvlree years’ duration is violative of Article 14 of the

Constitution of India. Thié Hon’ble Cburt had held

in a plethora of cases, including those in State of

West Bengal v. Anwar Ali Sarkar, AIR 1952 SC 75,

Budhan Choudhry v. State of Bihar, AIR 1955 SC
S

191, Confederatioh of Ex-Servicemen Associations

& Ors. v. Union of India & Ors., (2006) 8 SCC 399,

that every classification to be legal, valid and
S '

permissible, must fulfil a twin-test, namely,

i) the classification must be founded on an

intelligiblé differentia which must distinguish'
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persons or things that are grouped together -

from others leaving out or left out; and

i) ~ such a differentia must have a rational nexus

. _
to the object sought to be achieved by the

statute or legislation in question.

The Hon'ble High Court failed to appreciate that
imposit;on of an arbitrary requirement of beiﬁg
?QSted for f_hree yeafs for being registered as a voter
at the constituency where he is rendering such
service has no rétion’al nexus with any object that
the Constitution or the pui'pose sought to be
achieved by the statute.It is most respectfully
submitted that while a civﬂian would not be under
any such embargo for being registered as a voter, Ia
person holding a decléred office suffers an arbitrary

impediment which is clearly violative of Article 14 of

the Constitution.

BECAUSE the an’ble High Courtfailed to.
appreciate that the réquirement of being posted for
at least three yeafs at a peace station for being
registered as a voter in such constituency,. is in

violation of the constitutional guarantee embodied

in Articles 19(1)(d) and (e) of the Constitution of
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India. The Hon’ble High Court has ignored the
constitutional protections Which are guaranteed to
a citizen ‘throughout the territory of India’ through
the ‘“freedom of movément’ and ‘freedom of
residence’ as embodied in Articles 19(1) (d) and (¢
of the Constitution. The Hon’ble High Court has
further failed to appreciate the salutar’y nature of
such protectio_ns as embodied in these clauses of
the Constitution, viz., to remove internal barriers

within India or between any of its parts and is in

-the teeth of the very unitary nature of the Indian

polity.

'BECAUSE the Hon’ble High Court failed to

appreciate that even under the Army Orders
currently subsisting on this issue viz,, AO 15/95
clearly specifies that the provisions of the election
laws do not depri:re any person having ‘Service

Qualification’ of the right to get enrolled as a

general elector in the electoral roll of his place of

poéting if that place happens to be his actually

place of ordinary residence. It is humbly submitted
that A,O. 15/95, which amends the pre-existing

Special Army Order No. SAQ-16/S/ 72 removes the
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6.1.

restrictions brought about by the previous QOrder

regarding the voting rights of Service voters.

BECAUSE the Impugned Order of the Horfb;e High
Court is contrary to the letter and spirit of the
provisions of the Constitution of India, as well as
those contained in the Representation of the People
Act, 1?5Q and 1951 and the Rules made

thereunder.

BECAUSE the Impugned Order of the Hon’ble High
Court has the effect of perpetuating the illegality

and continuing the deprivation of the constitutional
rights of the armed forces personnel who are

considered as having a service qualification.

Any other ground as may be available to the

' Petitioner for which the Petitioner craves leave to

add, amend or delete the grounds at any time on or

before the hearing of the matter.

GROUNDS FOR INTERIM RELIEF

It is most respectfully submitted that the General
Elections are forthcoming in the month of April-May

2014. The Impugned Order passed by the Hon’ble |
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High Court of Punjab and Haryana has the effect of

. continuing the right to vote of the armed forces

personnel being frustrated since they would not be
able to get themselves registered as voters in the

constituencies where they are ordinarily resident

due to their service tenures.

It is further submitted that the present petition and
the questions raised therein concerns not only the
armed forces personnel but 'also their families who

are posted outside their hometown and are

presently unable to cast their votes, thereby being

deprived of their right to participate in the election

-

process of the country.

. That unless this _Hon’ble Court intervenes at this

]
stage, by passing appropriate directions the armed

forces personnel would suffer irreparable loss,
injury and serious prejudice by being deprived of a
chance to exercise their right to vote in the

forthcoming General Elections. It would therefore be
‘ .

in the interest of justice and equity that pending the
hearing and final disposal of the instant petition,
the Impugned Order be stayed and directions be

{
passed against the Respondents such that service




b)

(2)

3Y

vbters are enrolled as ordinary voters if they so
desire, in the respective constituencies where they

are posted for service.
[}

'MAIN PRAYER

[}
In view of the facts and circumstances of the case, it

is.most fespectfully prayed that this Hon’ble Court
may be pleased to:- |
Grant Special Leave to Appeal to the Peﬁtioner
against. the impugned final judgment and order
dated 22.8.2013 passed by the Division Bench of
the Hon’ble High Court of Punjab and Haryana in
CWP No. 3775 of 2009; |
Pass su\ch'other or further orders as this Hon’ble
Court may deem fit and proper in the
.circ_;umstances of the case, 1n the interest of

justice and equity.

PRAYER FOR INTERIM RELIEF

It is most respectfully prayed that this Hon’ble

Court may be pleased to:

Pass an ad-interim order of stay, staying the
Impugned final judgment and order dated

22.08.2013 passed by the Division Bench of the




35
'High Court of Punjab and Haryana at
‘Chandigarh in CWP No. 3775 of 2009;
~(b) Pass such other order or orders as this Hon’ble
Court may deem _ fit in the facts and

circumstances of the case, in the interest of

justice and equity.

DRAWN BY FILED BY

Mr. Sajan Poovayya, Adv.

Mr. Akhil Anand, Adv.

Mr. Priyadarshi Banerjee, Adv.  (E.C. AGRAWALA)
ADVOCATE FOR THE PETITIONER
DRAWN ON: 10.2.2014 | | |
FILED ON: 11.2.2014

NEW DELHI
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. ______ OF 2014

IN THE MATTER OF ‘
RAJEEV CHANDRASEKHAR ...PETITIONER
i
VERSUS
UNION OF INDIA & ORS, . ...RESPONDENTS
{
CERTIFICATE

Certified that the Special Leave petition is confined only
to the pleadings before the Court whose order is challenged
and the other documents relied upon in those broceedings.
No 'additic,.)nal facts, documents or grounds have been taken
therein or relied upon in the special Leave petition except an
application for permission to file additional documents on
- record. It is further certified that the copies of the
documents/annexures attached to the Special Leave Petition
arc necessary to answer the question of law raised in the
petition or to make out grounds urged in the Special Leave
Petition for consideration of this Hon’ble Court.  This
certificate is given on the basis of the instructions given by
the Petitioner whose affidavit is filed in support of the SLP.

‘NEW DELHI (E.C. AGRAWALA)
DRAWN ON: 10.2.2014 ADVOCATE FOR THE
PETITIONER

FILED ON: 11.2.2014




IN THE SUPREME COURT OF INDIA S %
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2014
- IN THE MATTER 0.,F=.
RAJEEV CHANDRASEKHAR | .. Petitioner
VERSUS
UNION OF INDIA & ORA.S. ) ... Respondents

' | ~ AFFIDAVIT

I, Rajeev Chandrasekhar, son of Air Cdre. M.K.
| Chandrasekhar- (Retd.), aged about 44 years, resident of 211,

North Avenue, New Delhi 110011, do hereby solemnly affirm

and state as under:

1, That I am the Petiti_dner in the abovementioned Petition

-and as such, I am well com}ersant with the facts and
circumstances of the present case and I am fully

competent to depose by way of the preéent Affidavit.

vV '
2. ThatI have read and understood the contents of synopsis

and list of dates consisting_ of _II pages. (_ to L )
and the acco;mpanying Special Leave Petition consisting
of Q9 pages ( _JO to 1&_). The 'same have been
 drafted as per my instructions and are true and correét

to my knowledge and belief.




I say, that the averment of facts stated hereinabove are.
t.fue .t'o my knowledge and no part of it is false and

nothing material has been concealed therefrom.

o _ :
That the annexures are true copies of their respective

originals.

DEPONENT

VERIFICATION:

I, the abovenamed Deponent, do hereby verify that the
; \ | |

contents of the above Affidavit are true and correct to my

knowledge and belief, no part of it is false and nothing

material has been concealed therefrom,

Verified at Delhi, on this the \oth _ day of February,

Mt

DEPONENT

2014.
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~ ANNEXURE: P-|
SPECIAL ARMY ODER
ADJUTANT GENERAL'S BRANCH

SAO 16/8/72 Elections - Army persannel

Eligibility for Registralion as a Voter

1.

A person subject to Army Act is eligible for registration as a

voter, provided he is --

(a) a citizen of INDIA

(b) of 21 years of age on Jan 1 of the year in which the
electoral roll is prepared or _revised, and

(c) ordinarily resident in the constituency in which, but
for his wlservi‘ce in the Army, he would haQe. been
ordinari-iy _resident. In the 'casé_ o.f a person whose
ordinary place of residence is in J&K State, he should
also be permanent resident of the State, for the
purpose of registration in the electoral rolls for any

assembly constituency in the State. .

A Service voter is d@eme'd in the absence of evidence to
the contrary to ‘be ordinarily residentr-_in the constituency
deciared bry him in the. statement and verified in the
prescribed manner only for registration for the purpose of

. elections to the State Legislative Assemblies and the

House of the Pesople. For purposes of elections in
Y ‘ _
Graduates' and Teachers’ constituency concerned because

for voting at thee eiections he has to be actually resident in

the constituency on the qualifying date i.e. on Nov. 1 of the

year in which registration is sought,

Procedure for Registration

¢
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3. The name of a person will be r'egis_tered'in the
electoral roll-the basié of a statement in Form 2 (Appendix A
to this Army Order) sent by him (in duplicate) to the Chief
- Electoral Officer of the State concerned through his Record
Office. The form should be sent by a' serl\./ice voter as soon as
he becomes efigib!e to he 'enr.olhled as a Servige Voter or as

otherwi’se directed by the Election Commissian in his behalf.

4. In case of non-medical officers, statements will be
]

. forwarded to Army HQ, AG's Branch (Org. 3) and in respect of

Medical Officers Med.'Dte (MP'RSO). Statements in respect of

TA officers servihg as permanent stéff wili be forwarded to
i

Territorial Army service in respect of JCOs and OR Qf the
Territorial Army serving as the permanent staff of TA units will
be verified by the respective .Head Offices.

5. It will‘. be ensured that the statements are fiiled
' correctly. Essential details viz regimental number, rank, name
(in full}, hom‘e address_wil! be clearly specified; In case of-

rural areas, full details of Village, Post Office, Tehsil / taluk,

District, Zail / Patti, Police Station { Thana will be indicated.

In case of urban or sub-‘urban. areas, details of House No. /
Street, Police Station / Tehsil / Taluk, District will be shown.
Actual residence :is of 'course not necessary so long as
adequate details of the probable place of résidence but for his -
service in the Army are given so as to enable the e!ectlon

authorities to determme the constltuency to which the elector

would belong.
6. In the absence of a printed form, typed or cyclostyled
form can be L:_sed, provided it conforms to the printed form in

every respect Requifements of the form will be met Iocal!y.' |

Coveymermmy 1
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7. The wife of a person, if she is a citizen of INDIA and
is not less than 21 years ot age would, and if she be\ordinarity
restdin'g.with him, be eligible to be registered as .a voter in the
constituency spet:ified by her husband in the statement

furnished by him,

8. Aé_ regards persons whose ordinary place of

permanent residence is within J&K State, a statement in
‘Form2 of the J&K Registration of Electoral Rules, 1966

(Appendix ‘B’ to the Army Order) should also be submitted.

9. Record offices will check the correctness of entries in
i the Statements and sort them out State-wise. Both the copies
of the statements will then be dispatched lmmedlatety to the
Chief Etectoral Officer of the State concerned (spec:fied in

Appendlx ‘C’ to this SAQ). The officer certrfymg correctness of_

the statements will be held personally responsible for the

" correctness of the entries.

10. The statement submitted by a Service voter will |
cease fo be valid when he ceasés to be subject to the Army
Act or trénsferred to ‘reserve’. It will not be necessary for a

person who has already submltted a statement to resubmrt it

in subsequent years unless any change is desnred to be made
V
in the particulars given originally, or a fresh statement is

called for by the Election commission.

Electoral Rolls
11, " On recéipt of the statements in the Chief

Electaral Offlcer S offlce they will be sorted out constltuancy-
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wise and forwarded to the electoral registration officer. For
convenience of subsequent éxtraction, the names in this part
will bhe arranged according t¢ Record OQffices and serial

numbers given thereafter to each elector. As soon as the

'étatements ‘rec',e,ived from any one Record Office have been
thus classified and the lists have been entered up, the

counterfoil at the end of the elector's statements will be

completéd and one copy of each returned to the Record Office

congerned. In the case of J&K until the rules are amended,

‘the electoral registration officer will sign the counterfoils for

and on behalf of the Chief Electoral Officer.

12, _ lThe_ statements received from the electoral

. 4 : ' 7
registration officers will be arranged by the Record Office
constituency-wise for each State so that future references

from the electoral registration office / Chief Electoral Officer

can be easily dealt with. The statements will be scrutinized

‘
and the following information furnished to the electoral

registration officers by 15 Mar of a particular year:-
(a) - casualties of personnel who are borne on the
electoral rolls, e.g. Death, resignation, retirement or

discharge; and

A

(b) . inadvertent errors which might have crept in during
the preparation of the rolls;

() in cases where the records of the Armed Forces
personnel are transferred from the Record Office to another,
the duplicate copy of the statement wiil also be invariably sent
to thé Record Offices concerned. under intimation to the
éoncerned'E!eCtoral Registration Officer, and in cases where

Service personnel desired to send revised or fresh

statements, every facility should be provided to them.
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13. On the basis of this information, the Electoral
Registratio‘n.Officers would. prepare the lists of 'amendments at
the time of revision, and the'existing rells together with these
~amendments on!d be the final roi[\until they are revised again.

14, In the yeér previous to the e!ectioﬁs, in order to bring
the roll u‘p-to-déte, the Electoral Registration Officers will, in
addition prepare Record Office-wise, extracts from the roll and

-8end them to the respective Record Offices in duplicate. One

.copy of the extract will be returned by the Record Office after
.scruti‘n'y of the c¢changes in number, rank, address and status.
‘The Returning Officers will take these corrections into
consideration while éendin‘g the postal ballot papers to SerQice
Voters. The form in which the electoral rolls of Service Votersl is
prepared is shown at Appendix ‘D’ to this Army order. To
facilitate the work of the Electoral Registration Officers, the

information regarding additions, corrections, and deletions will

be given strictly according to the headings mentioned therein.
15. " The electoral rolls for Service voters are prepared in

English.

Voting by Post

v

'who are ‘members of the Cantonment Boards and are

consequently voters in the Local Authorities constituencies can
vote in person if they happen to be at the place of poli on the day

‘of election. ‘
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17. The postal ballot paper is printed in English and

contains the name of the constituency and the names of the

contesting candidates (with the name of the political party, if

any, in brackets below their names).

"18. The Returning Officer of the constituency concerned

would as soon as the names of the candidates contesting are
finalized, send a postal ballot paper along with the following
fbrms, by posf under certificate of posting in a separate cover

'}
addressed to each electors care of the Record Office concerned

for transmission to the individual voter: _ S

(a) a declaration in Form 13A
s _

(b) a caverin Form 13B
]

{(¢) a large cover addressed to the Returning Officer in.

Form 13C. '

(d) mstructaons for the guidance of the electors in Form

13D.
A

Cop:es of these forms are shown in Appendix '‘E’ to this Army
Qrder.

19. The Record Offices will arrange correct and expeditious
redirection of tallot paper, he is to record his vote thereon in
accordance with the directions given in part i of Form 13D. The
ballot paper will then be secured in the cover in Form 13B. He

Will then sign a declaration in Form 13A in the presence of, and

have the_signa:ure attested by his Commanding Officer or by .
such other officer as may be appointed by him. The ballot paper
and the declaration will then be returned to the Returning Officer
in accordance with instructions contained in part Il of Form 13D
so as to. reach him before the time and date specified therein.
No cover in Form 13C received after the time indicated therein -

© wouid be opened or counted. The voters js not required to affix

any postage stamps.to the enve!ope while returning it to the
Returmng Officer. |
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diplomatic bag, hy _

s » us
21, The Returning Officer Will reject a ballot paper under

the following circumstances:-

A

(a) if the declaration in Form 13A is not found in the

cover in Form 13C', or

(b) if the declaration has not been duly signed or attested
or is otherwise, substantially defective, or |

(e) ifrthé serial number of the ballot paper entered in the
declaration differs from such number endorsed in form 138,

or

(d) if the ballot paper bears any mark (other than the
mark to record the vote or wiring by which the elector can
be identified, or

(e) if np vote is recorded thereon, or
(f)  if votes are given on it in favour of more than one
candidate, or '

(g) if the recording of vote creates g ddubt' as to which
candidate the vote has been given, or |

(h} if it is damaged, mutilated, or its identity as a génuine.
ballot paper cannot be established, or

(i) if it is not returned in the cover sent along with it to

the elector by the Returning Officer.

22, The dispatch of ballot papers for Army personnel posted in
foreign countries will be by Ordinary Maii.exbept those posted in |
PAKISTAN to whom the postal ballot papers will be sent through
the driplomatic bag. ‘The cover will be returned by the Army
person‘nel tb the Returning Officer concerned direct by air mail

service after the requisite postage is affixed thereon by the office

in which the Army personnel is serving except where it is sent by

A}
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i, 23 This CANCELS SAO 8/8/65 as amended‘frdm time to
time. |
81559 /AG / PS Coord.
NS NAIR
Lt. Gen
Adjutant General

True Copy

/ Advocate

i
\
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ANNEXURE: P= 9

SECRETARIAT OF

ELECTION COMMISSION OF INDIA |

| ‘No. 24/95-P.8.11 /

*Shri P.S. Chhina,
Dy. Secretary,
(By name)

** Shri $.K. Swami
Dy. Secretary,
(By Name)

Shri Thakur Datt,

Director,

(Estt. & Vig.)
(By name)

Nirvachan Sadan

Ashoka Road

New Delhi-11001

Dated; 20'" March, 1995

*The Secretary to the
Government of india
Ministry of Defense,
South Block, New Delhi

** The Secretary to the

Government of India

Ministry of Home Affairs,

North Block, New Delhi

The Secretary

B.R.D.B.; ) '
Ministry of Surface Transport
‘B’ Wing, 4" Floor,

Sena Bhavan, New Delhi.

ISUbject: Registration of persons 'havihg'service gualifications -

regarding.'

Sir,

As you are aware, every Indian citizen who is not [ess than

18 years of age on the qualifying date and is ordinarily resident in

a constituency is entitled for registration in the electoral roll for

that ;:onstituency subject to conditions laid down in the law.
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2. Under the election law, the members of the Armed Forces of
the Union; or of a force to which provisions of the Army Act, 1950

(46 of the 1950), have been made applicable, whether with or

without modification, or members of an Armed Peclice Force of a

State serving qutrslide that State and persons employed under the
Government of India in a post outside India are treated as persons
having “s,e‘rvice qualification” and these pérsons are deemed to be
‘ordinarily resident’ on any date in the constituency in whi'c;h; but
for rhaving such sérvice qualification, they would have been
ordinarily resident én that date. The wives of servicé electors, if
ordinarily residing with their husbands, are also dee{n.e;d to be

ordinarily resident in the constituency.

zés

e s T s

4. . To ensure that all service electors are able to enroll

themselves and also exercise their franchise, the correct

procedure to be followed in the matter of registration of service
. ‘ i _

electors is outlined hereunder for the information of all

goncerned;-

4.1 All persons having “service qualification” under section 20(8)
~of the Representation of the People Act, 1950 can avail
themselves of the facility Qf fictional domicile under Sectipn
20(8) of the Representation of the People Act, 1950 and get
themselves registered as eléctors in their original (native)
home town or village where they would have been ordinarily

resident but for .their service qUaHfication;

48




4.3 In the former category of cases i.e. those who elect the
b'enefi‘t of the fictional domicile should apply in Form-2
appended to the Registration of Electors Rules, 196_0, and
will be registered as 'servige electors’;

dw«-j 4.4 In the'latter category of cases i.e. those who like to regEter

themselves at their actual place of residence by virtue of

———

being ordinarily resident there, can get themselves enrolled

at the time of house-to-house enumeration or by filing an

application in Form 6 appended to the Registration of

Electors Rules, 1960 as ordinarily electors and not as

service electors”.

—

15 Only those. service personnel who had remained in t'h_e State

/ place of posting for a sufficient span of time with their

families and can genuinely claim to be ordinarily residents in
the area are eligible to be enrolled as electors in the general

pért of electoral ro!.!.

4.6 When once a service voter is enrolled as an ordinary elector
in the general part of the electoral roll, he can vote only in

person in a polling station set up for the purpose.

3. The above correct position about enrolment of service voters

nﬁay Kindly vbe brought to the notice of all concerned immediately.

\
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So

fThe Specgial Army Order etc. should be amended and revised

orders issued to indicate the correct position.

6. A copy of all the instrucgtions / orders issued by each service
Headquarters should be forwarded to the Commission by 215 April

1995.

7. © Kindly acknowledge the receipt.

Yours faithfully
Sd/-

(K.P.G. KUTTY) .
SECRETARY

No. 24/95-P.S.11/ Dated: 20" March, 1995

1. Copy¥ to Chief Electoral Officers of all States / Union

‘Territories. They are requested to bring the above instructions to

the notice of all Electoral Registration Officers and all others

»

»
" concerned. The Electoral Régistration Officers and all other

concerned. The Electorai Registration Officers should, among

other conditions of registration, satisfy themselves as to the
conditions of ordfnary residence of the electofai having service
qualif'ication-desiring to be enrol[éd as a general elector at the
place of service / posting. As the existing law does not prescribe
any peribd or. minimu-m period in refatioh to the requifements of‘
being “ordinarily ‘r_e'sidencé” in a constituehcy, he should apply

his n’i_ind judiciously taking into accounts the facts in each case,
2. - Acknowledge receipt and confirm action taken.

(K.P.G. KUTTY)
‘ _ SECRETARY
STANDARD DISTRIBUTION

TRUE COPY

ADVOCATE
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ANNEXURE: P-Q‘

ELECTION-COMMISSION OF INDIA

Nirvachan Sadan, Ashoka Road, New Delhi-110 001

\

" No. 4/RTI/62/2006/JS-11 / 3559 Dated: 1°' September, 2006

" To

" Subject:

- §ir,

Brig. H.S. Ghuman

Shaurya Chakra Retd.

President of _ :
All India Veterans Core Group (NGOQ),
1043, Sector 71, Mohali

Near Chandigarh-160 071.

Right to Information Act, 2005 ~ regarding.

With reference to your application no. AIVCG/ FVR /

06 / 32 dated 05 /07/2006 and subsequent letter No. AIVCG /

. FVR / G6/40 dated 02.08.2006 on the subject cited, | am to

inform that the requisite information is as under®

ltem Mo. 1; Is there any six months éondition‘laid in such cases,

if so what is rationale for the same?

in respect of person ha'ving service qualification

(other than those who are employed under the
Government of India in a post outside India) desiring N
to be enrolled as a general elector at the place of

service 7/ posting, only those service personnel who
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s had remained in the State / place of posting for a
sufficient span of time with their families and can

‘genuinely claim to be ordinarily residents in the area

are eligible to be enrolled as elecgtors in the general

part of electoral roll.

item No. 2:Has any house-to-house enumeration ever been done
in arnﬁed Forces and Para-military Forces Areas and i
' not why not‘? l
Necessary instructions were issued vide .Vcommission's
letter No. -24/95-PS-Il dated 20" March 1995, to
o - ' authoritie§ concerned with regisfration of service
personnel and endorsed to the Chief Electoral
yOfficers of all States / U.Ts, However, the legal
position does not seem to have. been adequately
stressed upon the Electoral Registration Officer etc.
Qoncern'ed with regiétration of persons in the electoral
roll. Therefore, during inf(ehsive_ revisions, house-to- -
v ‘ house énumeration.o.f'pe'rsons living in cantonment
: W areas andu fu!filling the criterion laid downr in l‘reply to

Question (A) above and desiring to be enrolled as

general electors in the place of postmg,ﬁ mstead of
avalimg the facility of flctlona! domlcue to get enrolled
in the‘iast part of the roll at the native place, has
been generally left out. The Commission has,
theréforé, again issued i-nstructions reiterating .thé-
correcf.legal position about conducting house-to-
house enumeration of eligible persons residing in
cantonment areas vide its letter N0.23/2006-PS-il,
dated 14 July, 2006 and has requested to bring it to

the notice of all Electoral Registration Officers




e g . <2
/ concerned for proper understanding and compliance

in futl,‘lre.

tim
=]

ltem No. 3:Action taken on the letter No. Supreme conde / 05/10
dated 29 March 2005 stated to be forwarded by the
Présiqent’s Secretariat to the Commiss‘ion vide their
letter No. PI/A-47144 dated 1 April 2005.

The above reference l|etter has not been received in

the Commission from the President Secretariat.

However, the Commission has received your letter .

e dated 22/04/2005 and the letter from the Armed forces

.

headquart‘ers on the subject, and the Commission has
issued instructiohs in this matter vide the Commission
letter No. 23/2006/PLN-11 dated 14/07/2006;
3. if you want to obtain the photocopies of the above-
mentioned Commission's letter no, 23/2606-PSH dated
14" July 2006 which runs to 18 pages, you may obtain
the same on payment basis. You may deposit the
document’'s charges, as per the F-Qight‘to Information
- (Regulation of Fee & Cost) Rules, 2005, the charges for

obtaining the above said 18 pageé documents will be Rs.

36/- (Rs. Thirty Six only) at the rate of Rs. 2/- per page.
You nﬁaay deppsi.t the said amount by way of cash against |
proper recéipt or by demand draft or banker's Cheque in
favour of Under Secretary, Election_ Commission of India
and in th.e case of the fee by way of.lndian Postal Order,
it mﬁst also be _made payabie to the Under Secretary,

Election Commission of India, payable at “Post Office,

Nirvachan Sadan, Néw Delhi.”

Yours faithfully,




/ : ' ' sd/- 3
' (S..R.KAR)

B UNDER SECRETARY &
B | | PUBLIC INFORMATION OFFICER

TRUE COPY
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ADVOCATE
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ANNEXURE: P-H o

Tele: 35054‘ Addl Dte Gen Personnel Service
Adjutant General's Branch
Integrated HQ of MoD (Army)
New Dethi-110 105 :

B/25222/AG/PS-2(c) 16/10 Nov.07

Brig H.S. Ghuman, SC(Retd.)

Indian Ex-Services League
Punjab & Chandigarh.

1043, Sector 71

Mohali, Chandigarh-160 071,

EVOLVING FOOL PROOF, EFFICIENT & PRACTICAL
METHOD OF REGISTERING ARMED FORCES & THEIR
FAMILY MEMBERS IN THE ELECTORAL ROLLS AT THEIR
PLACE OF POSTING. | |

sir, | | |
1. Ploase refer to your letter No. AIVCG / FVR /07/19
dated 02 Nov. 07 addressed ‘the Secretary, Rajya Sabha

Secretariat , Parliament Standing Committee on, Grievances with

) ‘a copy to ADG PS amongst others.

2. It has been our constant Endeavour to improve the voting
profile of personnel of Defense Forces. Recently in the month of

May 07 we had a meeting with the representative of Efection
Commission of India to discuss the procedure of registration of

services voters and exercise of franchise with an aim to further

streamline the procedure. Some of the 'highlights of the

- discussion are as under:-

(a) The process of enrolment of service voters in the electoral
ro!l shall be streamlined in such a way that the percentage

_ Qf enrpfment against the total strength of service voters




*

(c:'

(d)

(e)

(f) -

goes up in a significant manner, in short time with a view to

encourage the participation of service voters in the election

process.

The enumeration will become more meaningfui when the
enrolled. service voters is in a ‘position to exercise his
franchise in time, following any one of the existing methods
(postal ballot, proxy or vote in person). _ | o

The.practical
=

R

L

Whenever house-t.o-house enumeration takes place in
canto’nment area, the work shall be done by the staff of
ERO and the Camp Commandant shall ensure all necessary

help for the enumerator to enumerate eligible service
. ‘

“personnel.

As a proof of residence, the copy of Movement Order or an

endorsement by the service personnel from the
i

‘administration shall be accepted by the ERO towards proof

of residence as the service personnel do not have other
document-in support of ithéir claim of ordinary residents at
the place of '{:ostin'g. | '

Thé process of sending of Form 2 & 2A to the Record Qffice
and to varioqs election authorities (District Electoral Officer
/ Chiéf Electoral Officer) and action taken thereon, shall be
monitored by devising an appfopriate tracking mechanism‘.'

In the absence of such tracking mechanism, it is difficult to

j
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pinpoint where the delay is taking place. It is felt that
oo CEOs have to perigdicall& review the performance of DEOs
W '
/ EROs on this count.
3. In addition‘ to the above, the environment has been
requested to examine the proposal of utilization of the services
of Re-employed officers to assist in the task of registration of
service voters and their family members.
- \
. , ' ' $d/- Paramvir Singh
- . Col.
' _ Dir PS-2
g7 _ o For Adjutant General
W J
TRUE COPY
--fi}€'
ADVOCATE
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ANNEXURE: P-§7

ELECTION COMMISSION OF INDIA
'NIRVACHAN SADAN
ASHOKA ROAD, NEW DELHI

- No. 24/2008-ERS
.--,"t?.”Date: 28" December, 2008.

'j']'o&

. Chief Electoral Officers
All States and UTs

. 'Subject: Special campaign for enroiment of Service Voters and
o proxy facility. :

-'-:8”11. | am directed to state that the Commiss.ion has reviewed
the position .of enrotment of Servicé Voters in:th,e last part
of the electoral rolls and has declared to take certain steps.
to increase the enrolment of .service personnel in the last
part of thé electoral rolls and increaser awareness about the
facility c_ﬁf proxy voting.

-‘_2. The Commission has decided that the DEOQ of the district

where the service personnel are posted on duty, shall take
. v . _

proactive steps in facilitating their enrolment and making

them aware about the provisions of prbxy voting. The DEO

shall get publicity material like pamphlets and hand bills
. ‘ .

covering the provisions regarding 'service voters and proxy
voters distributed in the areas where service personnel live

within his jurisdiction. :

Ko

. The E)L—‘.Os should first identify, in consultation with DEOs,
the locations / cantonments where special campaign for

/K, enrolment of service voters and proxy voting facilities need

to be taken up. As soon as possible, the DEOs shall also
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underfake special campaign within such cantonments /
peace - stations afier giving adequate publicity for
distribytion of enfolment forms (Form 2) to the service
personnel. They shall coordinate with the Administrative in _
charge in the peace stations (Stat-ion In charge) for this
purpose. IH the campéién, the DEO shall guide the service .
personnel in filling Form 2. As a result of the campaign,
the DEOs should get prepared a list of Form-2 filled during
the campaign period station-wise, and get them forwarded-
to ;rhe respe\:tive Record Office by the Station Officer of the
station for proper follow up. To enabie smooth movement
of the applications and the entire process, the DEOs of the
area when record offices / peace stations are situated,

shall goordinate with the Station In charge. The record

officers should attest the form and sort it State wise and
forward thé forms to the cbrresponding CEOQOs for‘further
follow-up at their end. The ‘CEO shall acknowledge the
receipt and get them enrolled by respécﬂve EROs without
any furt‘her verification and put the list on the website so

that anyone interested can check his / her name. Each

CEQ shall submit a report by 22" January on the action

taken in pursyance of the above instrugtions.

W the campaign, the service voter should:a'_f_so be explained by
DEO that he has the facility of voting either through postai ballot
or through pfoxy. The -provisions of postal ballot and proxy
voting should be properly expilained to the apphcants They
should also be explained about the advantages of proxy votmg
over the postai ballot system in light of the time constramt that is

there for posta! ballot Thus afong with the Form 2 & declaration
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fer enrolment, the Form 13F to mention of proxy (Conduct of
Election Rules, 1961) should also be made available to the

-ap'plicants.' Although, Form 13F requires the applicant to fill the

-serial number in the last part of the electoral roll, the

Commission, in order to simplify the process and encourage
nomination of proxy, has waived filting up of this detail. The
'ERO on receipt of this Fo.rml13F shall filt in this data after
identifying the serial no. of the elector in the last part and
forward the Fﬁrm 13 for nomination df proxy to the Returning
Officer of the Constituency. Applicants should be encouraged to
fill in the nomination of proxy in Form 13F along with the Form
for enrolment in Form 2. On the Poll day, the proxy shall be able
fo vote in the Polling Station on behalf of the Service Voter like
any other voter. The proxy can be nominated / char{ged / re-
nominated at the will of the Service Voter by sending anather

Form 13F.

During the campaign, Service personnel should also be explained

the advantage of bei'hg enrclled a Service Voters (like proof of

domicife etc.) in their native places.

of. In such cases,

the Form t‘o be filled shall be Form 6 and all due process and

verification by te ERO /BLO shall have to be carried out and

facts ascertained before registration as voter by the ERO.

\

Yours faithfully
Sd/- (Ritvil Pandey)

TTrue Gy’
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IN THE HIGH COURT QF PUNJAB AND HARYANA AT

A/W\//’X@ﬂ’: P‘

v

CHANDIGARH
CWP (PIL) No'3775 of 2009

Brlg Hardeep Singh Ghuman (Shaurya Chakra) s/o late Capt.
Hazura Singh Ghuman, r/o House No.1043, Sector 71, Mohali

(1)

'(Punjab). ....Petitioner
| v Versus
- 1. Union of India through its Secretary, Ministry of Defense;.
South Block, New Delhi — 110 011
2.  Ministry of Home Affairs, Government of India through its
Secretary, North Block, New Delhi — 110 001
3.. Election Commission of India, through its Secretary;'
Nirvachan Sadan, Ashoka Road, New Delhi, 110001.
4. State Electioh Commissioner, Punjab; Punjab Civil
Secretariat, Sector 1, Chandigarh.
5. State Election Commissioner, Haryana, Haryana Civil
Secretariat Sector 1, Chandigarh, :
6.  Chief Electoral officer, Union Temtory, Chandlgarh Mini
Secretariat, Sector 9, Chandigarh.,
7. Chief Electoral ofﬁcer Punjab
8.  ChiefElectoral officer Haryana ... Respondents

CIVIL WRIT PETITION under Articles 226/227 of the
Constitution of India for the issuance of writ in the nature of
Mandamus or any other writ, order or direction directing the

respondents:

To immediately initiate the process of preparation of the

- Electoral Roll for all Defense Alfeas and Cantonments‘

falling within the jurisdiction of this Hon’ble Court;

v




(ii)
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To immediately initiate the process of creating awareness

amongst the residents of all Defense Area so that the
rgsidents of such area have the‘option to cast their votes

within that very constituency.

In is further prayed that_all other reliefs as prayed for in this

, Writ petition may also be granted to the petitioner. -

RESPECTFULLY SHOWETH:

1.

That the petitioner is a citizen of India. Therefore, the

petitioner is competent to invoke the extra-ordinary writ
jurisdiction of this Hon’ble Court under Articles 226/227 of

the Constitution of India.

That the petitioner is a highly decorated, retired officer of
the Indian Army. After retirement, he has been involved in
number of Welfare causes related to the Defense Forces. It
would . be relevant to state here that the petitioner was

awarded the Gallantry Award of Shaurya Chakra for the

gallantry shown by him in his service to the nation.

. That the4 petitioner was seizéd of a huge problem being

faced by number of Indian Defense Forces and  their

dependent famlly members. The problem was that the said

defense officers &nd their families, who were posted outside

- their home town, were lunable to cast their votes and

participate in the election process in the country. After due

'research the petltloner found that the Defense Officers

and . their famlhes members had the optlon of either being




b

£

T
wg‘g

63

enrolled in the electoral rolls of their native places or in
the Electoral Roll at their place of posting if they so

des'i:!'ed. HoWever, partly due to the failure of the
respondent No. 4 and partly due to certain misleading

orders passed by ~ fespondent No. 1, most defense
personnel were not even ;ware that they had this option.
That the duty of making the Electoral Rolls for ev'ery
constituency is laid on the foic‘:ers'of respond-ent No. 4 as
] .

per Sections 15,21 and 22 of the Representation of People

Act, 1950. This Electoral Roll is to he prepared fpr every
area falling within a constituency including the defense
area. (

That now, ‘the petitioner have come to know that the

. fespondents are not discharging their duties under Sections

15, 21 and 22 of the Representatlon of People Act, 1950

" The said Sectigns are reproduced hereunder:

“ 15 - Electoral roll for,every constituency.——For‘every constituency

z‘he‘re shall be an electoral rolf which shall be prepared in
accordance with the ,orows;ons of this Act under the

supermtendence direction and control of the Election

Commission.

21, Preparation and revision of electoral rolls.—(1) The electoral roll

for each constituency shall be brepared in i‘he prescribed manner by

reference to the qualifying date and shall come into force fmmedrately

tpeon its final publication in accordance with the rules made under this -

Act.

(2) The said electoral rofi—
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{a} shall, unlgss otherwise directed by fthe Election Commission for
reasons to be recorded in Writing, be revised in the prescribed manner
by reference to the qualifying date— |
(ibefore each general election to the House of the People or to the
Legislative Assembly of a State; and \
(i) béfore each bye-election to fill a casual vacancy in a seat
aflotted to the constituency; and
(b) shall be revised in any year in the prescribed manner by reference
to the qualifying date if such revision has been directed by the Efectfon

Commission:

Provided that if the electoral roll is not revised as aforesaid, the validity or

continued operation of the said electoral roll shall not thereby be affected.

(3) Notwithstanding anything contained in sub-section (2), the Election
Commission may at any time, for reasons io be recorded, direct a special
revision of the electoral roll for any constituency or part of a constituency in

such manner as it may think fit;

Provided that subject to the other provisions of this Act, the electoral roll for the

constituency, as in force at the time of the issue of any such direction, shall

continue to be in force until the completion of the special revision so dirécted.

22. Correction of entries in electoral rolls.Q—ff the electoral registration officer
oo ) ‘
for a constituency, on application made fo him or on his own motion, is satisfied
after such inquiry as he thinks fit, that any entry in the electoral rolf of the
constituency—
|
(a) Is erroneous or defective in any particular,

(b) should be transposed to another place in the roll on the ground

that the person concerned has changed his place of ordinary reéfdence

~ within the constituency, or
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(¢) should be deleted on the ground that the person concerned is

dead or has ceased lo be ordinarily resident in the constituency or is
otherwise not entitled to be registered in that rolf, -

vl‘he elecloral registration officer shall, subject fo such general or

special directions, if any, as may be given by the Election Commiséfon
in this behalf, amend, transpose or delete the entry:

Provided‘that before taking af_?;/ action on any ground under clause (a) or

clause (b} or any action uhder clause (c¢) on the ground that the

- person concerned has ceased to be ordinarily resident in the

constitt;ency or that he is otherwise not entitled to be registered in

the electoral roll of that constituency, the electoral registration

officer shall give the person concemed a reasonable opportunity
of bein? heard in respect of the action proposed to be taken in

relation fo him.”

That the petitipner has recei'ved a communication -dated
01.10.2006 having No, 4/RTI/62 / 2008 / JS-It / 3559 from
the Election Commissioner of India. A copy of the
communication dated 01.10.2006 is -app.e_nded herewith as
Annexure:‘P-1. The refevant extract of the communication

dated 01.10.2006 is reproduced here as under:

‘Item No. 2. Has any house to house enumeration
ever been done in the Army Force and Para-military
forces areas and if‘ not, why not? Necessary
Instructions were issued vide Commissioner's letter
No.‘2.4/95-PS-H, dated 20.03.1995, to Authorities
" concerned with Registration of Service Personnel and
endorsed to fhe Chief Electoral Officers of all States /
UTs. However, the legal positfon does not seem to
have been adequately stressed upon the Eler_:toral

Re_gfstratioh Officer etc:  concerned with the




5

g

o

§¢

Regfstr-a\-tio.n of persons in the Electoral Roll
ATherefore, during intensive revisions, house to house
“enumeration of persons living in cantonment area and
fulfill the criteria laid down in reply to question 'A’
option and desiring to be enrolled as general Electors
in place of posting instead of availing the facilities of
fictional domicile to get ehrolied in the last part of mé
roll at the native places, has been generally left out.
The Commission has -, therefore, again issued
Instructions reiterating the correct legal position
about conducting house to house. enumeration of
eligfble persons residing in canfonment area vide its
letter No. 23/2006-PS-1I, dated 14.07.2006 and has
requesfed to bring it to the notice of all Electoral
Registraﬁon O'fficers concerﬁed for proper

understanding and compliance in future.”

* \

From the above, it is obvious that for reasons best known

 to the respond’e_nts, their authorized officers have failed,

and, in fact, refused to initiate the process of making the

efecteral rolls as defined under Sections 15,21 and 22 of

the Representation of People Act, 1950 in the Defense

cantdhment areas falling within the jurisdiction of this

Hon’ble Court. it would be relevant to state here that this

- violation on the pa'rt ef the respondents is not only effe'cting

the individual officers / d&fense personnel posting in these
areas but also effectmg the family members of such
defense personnel as even the famlly members who are

fully e!aglble to partncnpate in the election process are being

denied thls_ right and this opportunity only due to

respondents are refusing to treat these defense area at par
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with the other areas within constituencies under them. This
step rmot‘herly treatment being meted out to the defense
area is resulting in a direct violation of the very .basic
fundamental rights of lacs of Indian 'citizens.. This is
denying them from their basic democratic right of casting a |
vote to elect their leaders.

Th-at irt has also come to the knowledge of the petitioner
that the Army Authorities themselves have played a very
negative role in that whole proceés. Iﬁs_tead of fighting fdr
- the rights of these individuals residing in Defense areas,
the Army,t in fact, has by their actions: created

disinformation and ¢onfusion in the mihds of the effected
individuals. [n this regard, it would be relevant to mention
a special army order having No. SAO-16/ $/72 wherein the

order'states.l

“16. Service Voters are authorized to vote only by
posfal ballot. They cannot vote in any other manner
i.e. they cannot vote in person, sven they happen to

be on leave or otherwise at the place of place of poll

on the day of election”.

A copy of the special Army order is appended herewith as |
Annexure: P-2. It would be relevant to state here that this

army order is énforcing as of date and i's,‘ in fact, absolutely
" false. It contradicts and contravenes the provisions of the -

Representation of People Act as well the Registration of
Electoral R-ule, 1660. It. would be relevant to state here
that the Hon'ble Apex Court in the case of Wopansao Vs.
N.L. Odyuo and others reported as AIR 1971 ScC 3123 has

laid down:
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“ the Statutory fi,ctibn confers the right to be
registered as electors at their home town or village
byt the fiction cannot take away the right of the
person posée_ssihg service -qualifications to get
themselves registered at a constituenéy in which they
are ordinarily residing, though such places habpens to

be their place of service.”

From the abov'e, it is obvious that defense personnel have
a right and an option to vote either at their place of posting
or at the place of their native residence. Consequently, the
special army orﬁer at Annexure: P-2 issued after the
passing of the above detailed judgment is illegal. It would

be relevant to state here that as per Section 62 of the |

7 Représentation of People Act, 1951, the Right to Vote vests

~only in those individuals whose names are entered and

-

appeared in the Electoral Roll of their particular

constituency. Consequently, by denying a\!l‘the option s to
the Defense Officers, respondents denied them their very

right to vote.

‘That the petitioner has also come in possession of a

Notifitation dated 20.03.1995 issued by the Election
Commission of India to the Govt. of India with regard to the
registration of persons 'having service qualifications. As
per para 4.2 of the said Notification, the respon.dents have
stated that “Those persc)né ha‘ving serw’cé qualification

other than those who are employed under the Govt. of India

in a post oufside India and W)_‘)ro are posted in a place which

is their actual place of ordinarily residence and who do not
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wish to avail themselves of the fictional domicile under
Section 20(8) of the Act can get themselves registered as
electors in their actual place of residence as general
electors.”  Further, as per Clause 4.4 of the said -
Notificétion, “In the later category of cases i.e. those who

like to register themselves at their actual place of
' .

residence by virtue of being ordinarily resident there, can
- get themséives enrofled at the time of house-to-house

: enum_e.rax‘i,c)n or by filing an application in Form 6 appended
. X L

. - to the Registration of Electors Rules, 1960 as ordinarily

electors and not as service electors”. A copy of the
communication dated 20.03.1995 is annexed herewith as
Annexure: P-3. It would be worthwhije to.p'oint. out hefé.
that ‘fictional domicile’ refers to the actual native place
VWhere a person ofigina!!y_ belongs while thé place of
p'osting begomes the ‘ordinary’ place of res-iden.ce for
defense personnel. There is no time span of resi'den'oe
. prescribed under the Act for the purposes of ‘ordinary

residence’.

That ft would be relevant fo state here that it is incumbent
upon the respondents to prévide this option to the
petitioner and other similarly situated individuafs within the
' défense_area under the jurisdiction of this Hon'ble Court.
The respondents have connived to deny this option to
residents of defense ,areas, It is because of this
3 cbnni'vance that the special army order was passed and
that the Election Commission of India has failed to initiate
the process of p'reparatién of Electoral Rolls within defense
areas. This Js leading to a situation where lacs of

-individuals residing within the defense areas are being
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denied their right to caste vote due to actions of the

respondents.

That the.othér option ¢f casting a vote by pos.tal ballot is
also actually a farce as ‘admitted in .the commuhication
dated 16.11.2007 issued by the office of the Adjutant-
General Branch, lntegrated Headquarters of Ministry of
Defense (Army), New Delhi, The said communication

admits that “the practical problem in discharging the baliot

paper from the Rei‘uning Officer’'s end to the service voters
and receiving the postal ballot paper by 'post Wfthin short
time due to inherent postal delay is identified as the major
reason for poor participation of the service voters in the
election process”. A copv‘ of the communication dated

16.-11.200,7 is annexed herewith as Annexure: P-4, It

~would be obvious that the o'ption of postal baliot has thus

defeated the very purpose in which it was created. It is not

bossible to caste a vote by way of ballot paper due to the

reasons practically deiays and inconvenience. In such a

‘situation, the petitioner and lacs of similarly situated

_ citizens of India are left with no option whatsoe\)er. They

*have been deprived of participation in the most important’
democratic process of the country. /f is also mentioned in

the same communication in that electoral officers shall be
¥ _ ‘
conducting survey in cantonments and that military officers

wotld be exténdin_g full co-operation for the said purpose.

]

That the petitioner has now comé into possession of a

letter dated,28.12.2008 written by the Election Commission
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of India, Chief Electoral Officers of all States and Union
Territories. It would be relevant to state here that in the

said letter, respondent No. 4 has ilegally added certain

-7 conditions for' being registered in the Eisctoral Roil as a

General Voter with regard to the Defense Officers and their

‘families. It has been stated therein that ‘however, if a

Service personnel serving in a peace station intends to
/ , ,
register as a general voter, he can be registered as a

general voter (as against“Service Voter) only if he is
residing there with family for a sufficient span of time or
provided he is' on a ten::re posting of 3 years or more in
that peace étation’.‘ From the above, it is obvious that this
communication hasl added certaih conditions which are not
provided fo; by any Rule / Statufe. Conseq.uently, the said
conditions are absolutely illegal and cannot be given effect
to. A copy- of the communication dated 28.12.2008 is
appended hia'rewith as Annexure: P-5. Such é condition is

not even being imposed on migrant populace shifting from -

place to place within the country. The E!eétion Commission

~has in fact agreed in a reply to the ibid RTI application that

there is no such time period restriction for electoral

registration and it is merely to be done to the satisfaction

~ of the officers.

That the following substantial questidns of law arise for

adjudication by this Hon'ble Court:

(a) Whether or not "respondent No. 4 has failed to

discharge. its duty enshrined in Sections 15,21 and 22

of the Representation of People Act, 19507
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(b)

(¢)

(d)

That faced with the present facts and circumstances, the

Whether or not the respondents have denied the

Officers and their families the very Right to Vote? |

Whether or not the actions of respondents have

resulted in violation of Article 14 of the Constitution of

India? '
Whether of not as per the Representation of People
Act, 1950, the respondents have failed to initiate the
process of preparation of the Elector Rolls for all

Areas?

petitioner is left with no other efficacious remedy except to

approach this Hon’ble Court by way of_present writ petition.

That Petitioner has not filed any other same or similar writ

- petition in regard to the present subject matter either

before this Hon'ble Court or before the Hon'ble Supreme

Court of India.

That in view of the facts ‘and circumstances explained

above and the submissions made therein, it is respectfully

prayed that:

(i)

(if)

N

the records of the case be summoned;

the writ of Mandamus or any other writ, order or
dir.ection directing the respohdent's:

(a) to immediately initiate the process  of
preparation ‘of the Electoral Roll for all Defense
Area faliin_g within the jurisdiction of this Honl’lﬁle

Court;
X

. (b) to immediately initiate the process of cfeating

awareness amongst the residents of all Defense

Y

)

72




33

v ' Area so that'the residents of such area have the
op%ion lo caste their votes within that very

constituen'cy._

(iiiy any other writ, order or direction be issued which this
Hon'ble Court may deem fit and appropriate in the
peculiar facts a-nd circumstances of the present c‘as‘e;

{iv) the requireme.nt of issuance of advance notices may
please be dispensed W|th

{v) vfmng of typed copies / certified copies of Annexures

may kindly be dispensed W|th;

o , (vi) this writ petition'may please be allowed with costs. .

' PLACE CHANDIGARH PETITIONER

n

i

DATED:R26-02¢9

3

A

(Sh_fw’eé’sﬁ Gupta)
Advocate
e Counsel for the Petitioner

VERIFICATION:

Verffled that the contents as stated in Para No. 1 to t1 and

14 tots e the Writ Petmon are true and correct to my
knowledge and that of paras 12 and 13 are based on legal

advice. No part of it is false and nothing material has been kept
" concealed therefrom, ’
CHANDIGARH

DATED: 26 02-09 ‘ PETITIONER

TGualpy”
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
IA.NO. _____OF2014

IN
SPECIAL LEAVE PETITION (CIVIL) NO._______OF 2014

IN THE MATTER OF:

RAJEEV CHANDRASEKHAR ... Petitioner

- VERSUS

UNION OF INDIA & ORS. ... Respendentz

APPLICATION FOR PERMISSION TO BRING
ADDITIONAL DOCUMENTS ON RECORD

TO

THE HON’BLE CHIEF JUSTICE OF INDIA
AND HIS COMPANIQN JUSTICES OF THE
HON’BLE SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE
PETITIONER ABOVENAMED

MOST RESPECTFULLY SHOWETH.

1. . That the Petitioner has preferred the present Special
Leave Petition against the impugned final judgment

and order dated 22.08.2013 passed by the Division

'
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Bench of the Honhle High Court of Punjab and
'Haryana in CWP No.3775 of 2009.

That the Petitioner respectfully submits that the
Public Interest Litigation had been instituted before
the Hon’ble High Court by the Proforma Respondent
No.7 before _this Hon'ble Court in the present Petition.
Theréiﬁ although_ the Special Army Order No. SAO-
16/S/72 had been brought on record before the
'Courts (Annexure le ,to this present Petition}, a

crucial amendment brought in it vide Army Order No.
A.0. 15/95, It is respectfully submitted that the
amending c;rder of A.O.15/ 95 had not formed part of |
the documents in the Court below. A copy of the
Army Order bearing No. A.O. 15/95 regarding
elections Army Personnel (Amendment No.3) is

anneﬁced hei‘eto as ANNEXURE P-7. (At pages _23_ |

to B2

. That the aforesaid Army Order bearing number A.O,

15/95 did not form part of the record before the High
Court, this Application is being moved for proper
‘adjudication of ‘the case.

That it will be in the interest of justice that the
additional document filed by the Petitioner be allowed

to be taken on record.
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PRAYER
It is, therefore, most respectfully prayed that this

Hon’ble Court may be pleased to:

Allow the Petitioner to place oﬁ record the additional
document i.e., Annexure P-2 to the Special Leave
Petition; and |

pass any such other or further orders as this Hon’ble
Court méy deem fit in the facts and circumstances of

this case.

AND FOR THIS ACT OF KINDNESS THE APPLICANT

AS DUTY BOUND SHALL EVER PRAY.

FILED BY

(E.C. AGRAWALA)
ADVOQCATE FOR THE PETITIONER

FILED ON: 11.02.2014

NEW DELHI
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IN THE SUPREME COURT OF INDIA
- CIVIL APPELLATE JURISDICTION
[.LA. NO. OF 2014
IN

SPECIAL LEAVE PETITION (CIVIL) NO. . OF 2014

IN THE MATTER OF:

RAJEEV CHANDRASEKHAR ... Petitioner
VERSUS
" - .
UNION QF INDIA & ORS. . ... Respondents
AFFIDAVIT

I, Rajeev Chandrasekhar, son .of Air Cdre. M.K.
Chandrasekhar (Retd.), aged about 46 years, resident of 211,

North Avenue, New Delhi 110011, do hereby solemnly affirm

and state as under:

1. That I am the Petitioner in the abovementioned Petition
and as such, I am well conversant with the facts and

circumstances of the ‘present case and I am fully

competent to depose by way of the present Affidavit. |

2. That I have read through the contents of the
accaompanying application(s) and say that the contents of
thereof are true and correct to the best of my knowledge
and belief and nothing material has b_eén- Concealed.

therefrom.




I say, that the contents of the accompanying Application

-ma_y kindly Be read as part of the present Affidavit and

the same are not being repeated herein for the sake of

brevity.

DEPONENT

VERIFICATION: -

I, the abovenamed Depohent, do hereby verify that the
, contents of the above Affidavit are true and correct to my
knowlédge and belief, no part of it is false and nothing
material has been concealed therefrom.
Verified at Delhi, on this the \OXh day of February,
2014, |

mﬂa-&&ska.f

——
DEPONENT




ARMY ORDERS ?q

-----------

ADJUTANT GENERAL’S BRANCH

A.0.15/95 - S.A.0. 16/S/72 regarding, Elections-

_Army Personnel (Amendment No.3)
SAO 16/S/72 is amended as under:-

(a) On Page 1 inline 1 of Para 1 (b), for ‘21’ read *18’.

(b) On Page 2 inline '2'of‘Para 7, for ‘21’ read *18’. |

(¢) 'T'hgz: fol!g)wing parégraphs may be added after Para
10(a):- |
“11. Under the election Jaw, the members of the
Armed Forces of the Union; or of a fofce of which
provisions of Ehe Army Act, 1950 (46 of thé 1950),
have heen made applicable, whether with or without
modification, or members of an Armed Police Force ‘o'f

" a State serving outside that State and .persons

} .
employed under the Government of India in a post

~ outside India are treated as persons having ‘Service
Qualification’ énd these persons are.deemed to be
‘ordinériiy resident’ on any date in the constituenty in
which, but fdr having such service qualification, they
would have beén ordinarily resident cjn that date. The

wives of service electors, if ordinarily residing with




their husbands, are also deemed to be ordinarily

resident in the constituency.

13. To ensure that 7aH servicé elecfors are able to-
_énroll themselves _and also exercise their franchise,
the correct procedure to be followed in the matter of
r‘egistration of service electors is outlined hereunder
fof the information of all concerned:- . | |
(a)-All 'persons having ‘Service Qualificétion’
under section 20(8)lof the Representation of the
kPeople Act 1950 can avail themselves of the
facility of fictional domicile under section 20(8) of
the Répresentation of the People Act, 1950 and
get themselves registered as electors in their
,origina‘l (native) home town or village wh‘ere they
Would have been ordinarily resident but for their
service qualification; |
(b)' _Thdse persons having service gualification

other than those who are employed under the
v
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Government of India in a post outside India and
lwho are posted in a.place which is their actuél
place of grdinarily residence and who do not wish
to avail themselves of the fictional domicile under
Section 20(8) of the Act can get themselves
registered as electors in their actual placel of
residence as general electors;

(c) In the former category of cases in those

- who elect the benefit of the fictional domicile
shoyld apply in Form-2 appended to the
Registration of Electors Rules, 1960, and will be
régistered as ‘service electors’;

(d) In the latter cate‘gory of cases ie thbse Who
like to register themselves at their actual place of
residence ‘*by virtue of béi.n.g ordinarily resident
there, can get themselves enrolled at the time of
house-—to—hose enumeration or by filing an
application in Form-6 appended to . the
Registration of Electors Rules, 1960 as ordfnary

: 'e!ectors and not as service electors;

(e) Only those service persbnnel who had
remained in the State/Placelof posting for a |

sufficient span of time with their families and can

genuinely claim to be ordinarily residents in the
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area are éiigibte to be enrolléd as electors in the
general part of electoral roll;

(f) When once a service voter is en'rollgd as an
ordinary ‘elector in the general part of the
elet_:torél roll, he can vote only in person in a

'pouing station set up for the purpose.

(d) Paragraphs'Nos. from 11 to 23 be renumbered as

serial Nos. 14 to 26.

v

B/25222/AG/PS/Coord

(MM LAKHERA)

Lt Gen
Adjutant General

o ’\%\Q—G“Y"Zf
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IN THE SUPREME COURT OF INDIA
_ CIVIL APPELLATE JURISDICTION
LA.NO._____ OF2014
IN ‘
SPECIAL LEAVE PETITION (CIVIL) NO. __OF 2014

IN THE MATTER OF:
RAJEEV CHANDRASEKHAR ... Petitioner
. VERSUS

UNION OF INDIA & ORS. ... Respondents

~ APPLICATION FOR EXEMPTION FROM FILING
i CERTIFIED COPIES -

To

' ]
Hon’ble The Chief Justice of India and

His Hon’ble Companion Justices of the Supreme Court of
India

4

 The humble petition of the petitioner abovenamed:

MOST RESPECTFULLY SHOWETH:

1. That the Retitioner has preferred the preSént Special
Leave Petition against the impugned final judgment
and order dated 22.08.2013 passed by the Division
Bench of the Hon’ble High Court of Punjab and

Haryana in CWP No.3775 of 2009.




U

Thét the facts leading to the present application are
fully n;t—,u'rated in the accompanying petition and the |
same ére ﬁot- being. repeated herein for the sake of
brevity. Tl;le Petitioner craves the leave of this Hon’ble

Court to refer to and rely upon the same at the time

of hearing of the present petition.

That the impugned order was passed by the Hon’ble
Division Bench bf the High Court of Punjab and
Haryana on 22.08.2013, and that the Petitioner came
to know about the same from media reports and

acquaintances in the armed forces since he was not a
party to the aforesaid proceedings before the Hon'ble

High Court in CWP. No. 3775 of 2009.

That the Petitioner was unable to obtain certified

copy of the impugned order dated 22.08.2013 and is
seeking exemption from this Hon’ble Court to file

certified copy of the impugned order in the

accompanying Special Leave Petition and has filed

the true copy of the same.

PRAYER
It is, therefore, most respectfully prayed that this |

Hon’ble Court may be pleased to:




FILED ON: 11.02.2014

gs

a) exempt the Petitioner from filing certified copy of the
impugned final Order dated 22.08.2013 passed by

the Division Bench of the Honble High Court of |

Punjab and Haryana in CWP No. 3775 of 2009; and

b) pa_ss' any such other or further orders as this Hon’ble

Court may deem fit in the facts and circumstances of

this case.

AND FOR THIS ACT OF KINDNESS THE APPLICANT
AS DUTY BOUND SHALL EVER PRAY.

FILED BY

(E.C. AGRAWALA)
ADVOCATE FOR THE PETITIONER

]

NEW DELHI




IN THE SUPREME COURT OF INDIA : g
. CIVIL APPELLATE JURISDICTION

LA. NO. OF 2014
; v NN
SPECIAL LEAVE PETITION (CIVIL) NO. OF 2014
IN THE MATTER OF: | 4
RAJEEV CHANDRASEKHAR ... Petitioner
VERSUS
UNION OF INDIA & ORS. - - ... Respondents
AFFIDAVIT

I,

Rajeev Chandrasekhar, son of Air Cdre. MK

"C,handrasekhar {Retd.), aged about 48 years, resident of 211, //4(-;,

North Avenue, New Delhi 110011, do hereby solemnly affirm

and 'state as under:

1.

That I am the Petitioner in the abovementioned Petition
and as such, I am well conversant with the facts and
circumstances of the present case and I am fully

competent to depose by way of the present Affidavit.

That 1 have read through the contents of the
accompanying application(s) and say that the contents of
thereof are true and correct to the best of my knowled.ge

and belief and nothing material has beén concealed

‘therefrom..
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I say, that the contents of the accompanying Application
may kindly be read as part of the present Affidavit and
the same are not being repeated herein for the sake of

brevity.

" Neerpan

DEPONENT

VERIFICATION:

I, the abovenamed Deponent, do hereby verify that the
contents of the above Affidavit are true and correct to my
knowledge and belief, no part of it is false and nothing
material has been concealed therefrom.

Verified at Delhi, on this the Aotk day of February,
2014 |

o sensa

—
DEPONENT
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"IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
LA.NO._____ OF2014

! IN
SPECIAL LEAVE PETITION (CIVIL)NO._______ OF 2014

IN THE MATTER OF:
{
RAJEEV CHANDRASEKHAR ... Petitioner
VERSUS

UNION OF INDIA & ORS. ... Respondents

APPLICATION FOR CONDONATION OF DELAY IN FILING

- SPECIAL LEAVE PETITION

TO

. THE HON’BLE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUSTICES OF THE

HON’BLE SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE
| PETITIONER ABOVENAMED

MOST RESPECTFULLY SHOWETH:

1. That the Petitioner has preferred the present Special
Leave Petition against the impugned final Qrder and

judgment dated 22.08.2013 passed by the Division
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Bench of the Hon'’ble High Court of Punjab and

Haryana in CWP No.3775 of 2009.

That the Petitioner respectfully submits that he only
recently came to be aware of the aforementioned
dismissal of the writ petition vide the impugned
judgmeﬁt and order of the Hon’ble High Court dated |
22.08.2013. It is further submitted that the Petitioner
being keenly intéfested in issues pertaining to the

Armed Forces, sought legal counsel in this regard for

effectively guarding and enforcing the rights of the

armed forces personnel. It is humbly submitted that

the process took an amount of time contributing to

the delay in filing of this Special Leave Petition for
4

which condonation is being sought from this Hon’ble

Court.

L}
That the delay is neither intentional nor caused by
any default on the part of Petitioner but has been
occasioned by reasons beyond the control of the

Petitioner.

That the instant Application is filed bona fide and in

i
the interest of justice and no prejudice would be




caused to the Respondent in the even that this

application were to be allowed.

PRAYER

It is, therefore, most respectfully prayed that this

Hon'’ble Court may be pleased to:

t
a) ' Condone the delay of ____ _ days in filing the

accompanying Special Leave Petition against the
im;ﬁugned judgment and order dafed 22.08.2013
passed by the Division Bench of the Hon’ble High
Court of Punjab and Haryana in CWP No.3775. of
2009;

b) pass any such othef or further orders as this

Hon’ble Court may deem fit in the facts and

circumstances of this case.

AND FOR THIS ACT OF KINDNESS THE APPLICANT
AS DUTY BOUND SHALL EVER PRAY.

FILED BY:

| (E.C. AGRAWALA)
ADVOCATE FOR THE PETITIONER
FILED ON: 11.02.2014
NEW DELHI




IN THE SUPREME COURT OF INDIA QI
- CIVIL APPELLATE JURISDICTION |

LA. NO. OF 2014
| IN
SPECIAL LEAVE PETITION (CIVIL) NO. OF 2014
IN THE MATTER OF:
RAJEEV CHANDRASEKHAR | .. Petitioner
VERSUS
UNION OF INDIA & ORS. - | ... Respondents
AFFIDAVIT

I, Rajeev Chandrasekhar, son of Air Cdre. M.K.
Chandrasekhar (Retd.), aged about 4@ years, resident of 211,
~ North Avenue, New Delhi 110011, do hereby solemnly affirm

and state as under:
v

1., ‘That I am the Petitioner in the abovementioned Petition

and as such, I am well conversant with the facts and

circumstances of the ﬁresent case and | am fully

competent to depose by way of the present Affidavit.

2. That I have read through the contents of the

accompanying application(s) and say that the contents of

thereof are true and correct to the best of my knowledge
and belief d@nd nothing material has been concealed

therefrom.
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I say, hat the contents of the a.ccdmpanying Application
may kindly be read as part of the present Affidavit and

the same are not being repeated herein for the sake of

brevity.

y o W

DEPONENT

| VERIFICATION:
=

I, the abovenamed Deponent, do hereby verify that the
contents of the ébove Affidavit are true énd correct to my
knowledge and belief, no part of’ it is false and nothing
matérial has been concealed therefrom.

Verified at Delhi, on this the \2%%H day of February,

2014,

« Msrosa

———————

DEPONENT
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
IA.NO. _______ OF20l4

IN
SPECIAL LEAVE PETITION (CIVIL) NO.______OF 2014
| IN THE MATTER OF:
RAJEEV CHANDRASEKI—IAR ... Petitioner
- VERSUS
UNION OF INDIA & ORS. ... Respondents

APPLICATION FOR PERMISSION TO FILE SPECIAL
LEAVE PETITION

TO

THE HON'BLE CHIEF JUSTICE OF INDIA
~ AND HIS COMPANION JUSTICES OF THE
' HONIBLE SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE .=

PETITIONER ABOVENAMED
§
MOST RESPECTFULLY SHOWETH:

1. That the Pgtitioner has preferred the present Special
Leave Petition against the impugned final judgment

and order dated 22.08.2013 passed by the Division




i

| Benéh of the Hon’ble High Court of Punjab and
v .
Haryana in CWP No.3775 of 2009.

That the facts leading ‘to the present application are
fully narrated in the accompanying petition and the;
same _afe not being repeated herein for the sake of
brevity. THe Petitioﬁer craves the leave of this Hon’ble
Court to refer to and rely upon the contents of the
petition when this Application is taken wup for

hearing. |

The Petitioner herein is a citizen of India and has
been an independent Member of the RajyaSabha, |
since May 2006. The Applicant was elected to the
RajyaSabha in 2006 and once again, re-elgcted
unopposed in 2012. The Applicant holds a Bachelor’s
degree in Electrical Engineering from the Manipal
Institute of Technology, Mangalore University,
Karnataka; a Master’s Degree in Computer Science
from Illinois Institute of Technology, Chicago (which
has also récognised him as a distinguished
Alumnus); and has attended Management
Programmes at Harvard University, Boston. It must
be noted he'rein that prior to being elected to the

Parliament, he founded BPL Mobile, and was one of




14,

as

the pioneers in developing India’s first and largest
greenfield telecom infrastructure. BPL Mobile had

invested in and  built world-class telecom

- infrastructure in the metropolis of Mumbai and the

circles of Maharashtra, Tamil Nadu and Kerala and

laid the foundation of the telecom revolution in India.

Apart from being an industry leader in the telecom

domain, the Ap?licant was one of the youngest
national Presidents of the Federation of Indian
Chambers of Commerce and Industry (FICCI), India’s
apéx industrial body. As fhe President of FICCI, the
Applicant was responsible for initiating wide ranging.
reforms in multiple industry ve.rtical_s. Since his
election to the Upper House of the Parliament in
2006‘,- the Applicant in his capacity as an
independent Member of the House, has raised

v | | _
various issues of concern relating to technology,

privacy and internet freedoms. The Applicant has

consistently fought for transparency in policies and

processes pertaining to the telecom sector and in

particular, has been instrumental in ensuring
i ' :
transparency in the process of distribution of

government largesse in the telecom sector.
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The Petitioner further has championed the cause of
freedlom of speech and expression of all classes of
citizens, as a representative of the people and as a
member of the political class who believes in thé
: ‘ ]
right of political dissent and right to express one’s
views. The Applicant has initiated multiple public.
interest actions in the High Court of Karnataka and
in the Supreme.Court of India on a wide range of
issues including land - both public and government,
rights of lgcal Comrﬁunities to public infréstructure ;
right to privacy and the right to freedom of -
expression lvis—a-vis‘ the_ internet and intrusive

regulation of the internet by the State.

That the Petitioner has led a campaign inside and
outside Parliament for setting up of a National
Memorial to our armed forces in Delhi. As Chairman
of the National Military Memorial Committee at his
initiative Independent India's First Military Memorial
is coming up in Bangalore. It is most respeétfully
submitted that as the founder trustee of Flags of
Honour Foundation he has helped war widows,
families of mar.tyred soldiers, restored ParamVir

Chakra winner Abdul Hameed's memorial in UP. It is




further submitted that now he is leading a campaign
to enable armed forces personnel to vote, and his

| petition to the Election Commission is available on

www.change.orgwherein he is presently advocating

the cause through sighatures and missed call
‘campaign,which has evoked strong support from

écross the country.

That the i_mpugned order was passed by the Hon'bie

Division Bench of the High Court of Punjab and
Haryana on 22.08.2013, and that the Petitioner came
to know "boﬁt the same from media .refaorts and
acquaintances in the armed forces since he was not a
party to the aforesaid proceedings before the Hon’ble

High Court in CWP. No. 3775 of 2009.

That at present the entire issue of ‘right to vote’,

especially .that of the armed forces personnel, the

veryy nature of whose service compels them to be
stationed at places away frbﬁ their native
constituencies, has assumed great significance in
. light of the forthcominé General Elections. The Order
passed by the Hon’ble High Court adversely affects a
significant number of citizens who despite their

efforts for many long years had not been able to
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enforce their constitutional right in this regard.Sinc¢

the petitioner before the Hon’ble High Court, who

had inétituted the public interest litigation, has not
appwealed the impugned order as yet, such a
significant right of the armed forces personnel in a
constitutional democracy runs the risk of lying

without remedy. In view of the same, the Petitioner

has been left with no remedy but only to challenge

the said Impugned Order.

Tbat the instant application is filed bona fide and in
the intergst of justice and no prejudice' would be
caused to the Respondents in the event that this
application is .allowed. _'

PRAYER

Therefore, in light of the aforesaid facts and
submissions, the Petitioner herein most respectfully

prays that this Hon’ble Court may be pleased to:

permit the Petitioner to file Special Leave Petition
agéinst the impugned final judgment and order dated
22.08.2013 passed by the Division Bench of the
Hon’ble High Couft of Punjab and Haryana in CWP

No. 3775 of 2009; and
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b) pass any such other or further orders as this Hon'ble
Court may deem fit in the facts and circumstances of

this case.

AND FOR THIS ACT OF KINDNESS THE APPLICANT
- AS DUTY BOUND SHALL EVER PRAY.

FILED BY

- (E.C. AGRAWALA)

o | ADVOCATE FOR THE PETITIONER
FILED ON: 11.02.2014 |

NEW DELHI
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IN THE SUPREME COURT OF INDIA
' CIVIL APPELLATE JURISDICTION

LA. NO. ' OF 2014

IN

'SPECIAL LEAVE PETITION (CIVIL) NO. OF 2014
IN THE MATTER OF:
RAJEEYV CHANDRASEKHAR . ... Petitioner

VERSUS
UNIQN OF INDIA & ORS. . | .. Respondents
.
AFFIDAVIT

I, Rajeev Chandrasekhar, son of Air Cdre. MK.
Chandrasekhar (Rg¢td.), aged about 4§ years, reéid;eznt of 211, ﬂé/

North Avenue, New Delhi 110011, do hereby solemnly affirm

and state as under:

1. That I am the Petitioner in the aboveme_ntioned Petition

and as such, I am well cbnversant with the facts and
“circumstances of the present case and [ am fully

competent to depose by way of the present Affidavit.

2. That I have read through the contents of the
~accompanying application(s) and say that the contents of
thereof are true and correct to the best of my knowledge

and belief and nothing material has been concealed

therefrom.
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1 say, that the Vcontents of the accompanying Application
may kindly be read as part of the present Affidavit and
the same are not being repeated herein for the sake Qf
brevity.

DEPONENT

VERIFICATION;

I, fhé abovenamed Deponent, do hereby verify that the
contents of the above Affidavit_are true and correct to my
knowledge and belief, no part of it is false and nothing
‘material has been éoncealecl therefrom.

Verified at Delhi, on this the _leth day of February, .

2014.

Mesessas

DEPONENT




